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PREFACE 


In the summer of 1920 a movement was inaugurated to 
establish at the College of William and Mary the Marshall- 
Wythe School of Government and Citizenship, and a com- 
mittee consisting of Messrs. Alton B. Parker of New York, 
Albert J. Beveridge of Indiana, William Marshall Bullitt of 
Kentucky, Hampton L. Carson and William A. Glasgow, jr. 
of Philadelphia, H. Snowden Marshall of New York, and 
J. K. M. Norton, Robert R. Prentis, H. St. George Tucker 
and Thomas H. Willcox of Virginia, kindly consented to 
sponsor the movement. 

Soon thereafter a circular was issued by Judge Alton B. 
Parker, chairman of the committee, from which the follow- 
ing extracts are taken: 


THe MAarsHALL-WYTHE SCHOOL 
OF GOVERNMENT AND CITIZENSHIP 


AT THE COLLEGE OF WILLIAM AND MARY IN VIRGINIA 


“Next after that truth on which the eternal welfare of man depends, what 
study can be so important to the youth of this republic as that of our own 
institutions? What work of man deserves so much to engage your attention 
as those charters in which your rights and your duties are alike defined? What 
philosophy so worthy of your profoundest thoughts as the philosophy of gov- 
ernment? . . . The function of a sovereign citizen is an affair not of right 
alone but of duty also; and he who presumes to act in that exalted character, 
far from being subject to no law but his own will, no reason but his own caprice, 
is exercising a high duty to which he is called by God Himself, whose unworthy 
instrument he is, in his great work—the moral government of man.”—JUDGE 
BEVERLY TUCKER, to his Law Class at William and Mary, in 1845. 


To inculcate sane views of our form of government is 
conceded to be an important function of education. The 
Vv 


vi Preface 


intelligent exercise of American citizenship, as a patriotic 
duty, must be regarded as a subject of major importance in 
our colleges. 

The establishment of such a school at the ancient College 
of William and Mary, founded in 1693, at Williamsburg, 
Virginia, is contemplated. No better site could be selected 
than this, midway between Jamestown and Yorktown, where 
many stirring scenes in our colonial and revolutionary drama 
were staged. The very atmosphere is an education in the 
science of government—like a laboratory to the physical 
sciences. 

No college has higher claims upon the Nation. She edu- 
cated Thomas Jefferson, who drew the Declaration, Edmund 
Randolph, the able coadjutor of Madison in the Federal 
Convention, and James Monroe, who gave us the Monroe 
Doctrine. 

Founded in 1779 and continuing to the Civil War, William 
and Mary’s Law School was the oldest in this country. Its 
sole predecessor in the Anglo-Saxon world was the Vinerian 
Chair at Oxford, where Sir William Blackstone lectured. 
Chief Justice Marshall, the expounder of the Constitution, 
was a law student at William and Mary, under George 
Wythe, Signer of the Declaration, and father of legal instruc- 
tion in America. 

This law school educated four justices of the United States 
Supreme Court, more than half the judges of the Virginia 
Court of Appeals, and countless incumbents of nisi prius 
courts, both State and Federal. 


*K * * 


The great need of present-day education is to train the 
coming generation to a conception of the duties of citizen- 
ship as well as its privileges. The treatment for anarchy 
should be prophylactic rather than curative. This school is 


Preface vii 


intended, not for expectant lawyers alone, but for expectant 
citizens; though the full course will have in view an adequate 
preparation for public life in legislative, educational, or dip- 
lomatic lines, as well as legal. It is, however, an academical 
course, designed to lead to the A. B. degree. The preliminary 
subjects are already being given at the College, as follows: 


First year: English, Mathematics, Science, Latin. 


Second year: English, Latin, French (with Spanish or 
Italian as electives), Political Science, History, Psy- 
chology. 


Third year: History, Economics, Philosophy, Finance 
and Commerce. 


The plan is to enlarge the foregoing by adding two chairs: 


1. Joon Marsuatt CuHarir oF CONSTITUTIONAL HISTORY 
AND LAw 


Designed as a memorial to the great Chief Justice. It 
would show the gradual evolution of government from the 
very beginnings, teaching history from its economic and 
political rather than its military side. It would review the 
Greek forms of government and leagues, which were familiar 
to the draftsmen of our Constitution (and had been taught 
to a number of them at William and Mary), and on which 
some features of our Constitution were modeled. (Fiske, 
“Political Ideas,” p. 76; Freeman, “History of Federal Gov- 
ernment,” Ch. 5.) 

It would discuss the Roman form and subsequent Euro- 
pean developments therefrom, and follow with a series of 
lectures on the English Constitution, to which special atten- 
tion would be paid. 

The different colonial governments would ie be taken 
up, with the successive steps toward union, followed by the 
Confederation and culminating in the Constitution. 
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Then would follow a discussion of its development along 
the paths blazed out by Marshall, and a political history of 
the country to the present day. 

Attention would be given to state constitutions, especially 
to the management of municipalities, which is one of the . 
problems of the day. 

The subject of parliamentary law, so useful to the large 
number who may be called on to preside at directors’, stock- 
holders’ or public meetings, will be treated. 


2. GEORGE WyTHE CHAIR OF GOVERNMENT AND INTER- 
NATIONAL LAW 


This would be a memorial to the first professor of the first 
chair of law in any American college, the preceptor of 
Jefferson, Marshall, and Clay. Its course of study would 
supplement the first course by treating specially of our inter- 
national relations and obligations, and by comparing our 
government with other forms. 

As this is necessarily tentative, it would be subject to such 
modifications as experience might dictate. 

It is impossible to overemphasize the value of such a 
school. The tendency to overlook the fundamentals of gov- 
ernment is largely responsible for present-day difficulties. 
The proposed Marshall-Wythe School of Government and 
Citizenship offers to all who are interested in the mainte- 
nance of American institutions a channel for productive 
investment. It is the serious, constructive effort of the 
college which produced such men as Marshall, Jefferson and 
Monroe, to equip its students for the problems of today. 

A survey shows that a large number of students now at 
William and Mary will teach in the public schools. They 
will help to mould the next generation. Under this system 
of training, each can be made a centre for the diffusion of 


true governmental principles in the community where he 
teaches. 
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The College of William and Mary now admits women. It 
is imperative that these new voters be given opportunity to 
prepare themselves for intelligent use of the ballot. 


* * a 


The foundation of such courses of instruction has been 
endorsed by the Executive Committee of the American Bar 
Association. Resolutions of approbation have been passed 
by the Board of Directors of the National Security League 
and other organizations. : 

The plan should appeal especially to our brethren of the 
bar, whose influence has always been on the side of sanity in 
government. 

Such a school, to succeed, must have men of the highest 
type as instructors. 

It will require an endowment of two hundred thousand 
dollars to secure two such men, and subscriptions are 
solicited. 

(Signed) ALTON B. PARKER, Chairman. 


The course was formally begun at the College on January 
14, 1921, on which occasion the General Assembly of Vir- 
ginia attended in a body and the opening address was made 
by Judge Parker. This was followed during the remainder 
of the college term by the other addresses contained in this 
volume (except that two of them were written subsequently 
to complete the course). In addition, Hon. Hampton L. 
Carson has kindly permitted the use of his presidential 
address before the American Bar Association, which has 
been inserted as an introduction. 

The College felt under too much obligation to the eminent 
gentlemen who gave these addresses to undertake any sort 
of censorship, so that they have been printed exactly as 
delivered. This may involve some duplication—perhaps, 
some conflict—but it will not detract from their interest. 


a Preface 


In offering to the public this series of addresses we wish 
to express our most grateful appreciation to each contributor 
for his interest in our efforts to develop the Marshall-Wythe 
School of Government and Citizenship. We feel also that 
the efforts that they have made to instill into the youth in 
attendance upon this college the right ideals of American 
citizenship based upon a knowledge of the evolution of our 
governmental concepts will be fruitful in stimulating study 
on the part of all who examine these essays. If one thing is 
essential above another in American society to-day, it is an 
appreciation of the ideals of the founders of our government. 

I desire, without detracting from the contributions of all 
the eminent gentlemen who have aided in this course, to 
express in particular my thanks to a distinguished alumnus 
of the college, R. M. Hughes, LL.D. of Norfolk, for it was 
he who arranged the course of lectures and secured the 
cooperation of those who delivered the addresses. 

J. A. C. CHANDLER. 
Williamsburg, Va. 


March 11, 1924. 
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GENESIS AND BIRTH OF THE 
oD RAL CONSTITUTION 


GENESIS AND BIRTH OF 
FEDERAL CONSTITUTION 


INTRODUCTION 


THE EVOLUTION OF REPRESENTATIVE CONSTITUTIONAL 
GOVERNMENT* 


By Hampton L. Carson, LL.D. 


Fellow-members of the American Bar Association: My 
theme is The Evolution of Representative Constitutional 
Government. Our System, though often written and spoken 
of as democratic, is not and never has been a pure democ- 
racy. It is representative, responsible representative gov- 
ernment. More than sixteen centuries have made it so, and 
so it will remain unless our children’s children empty their 
veins of our blood, and blot out all traces of their institu- 
tional ancestry. 

A Rousseau might declare that “the happiest people in 
the world were a company of peasants sitting under the 
shade of an oak, conducting public affairs with a degree of 
wisdom and equity that do honor to human nature;” a Tom 
Paine might write that “when the people of a community 
were ready for government, some convenient tree will afford 
them a state house, under the branches of which the whole 
colony may assemble to deliberate on public matters,” and 
that in such a parliament “every man by natural right will 

* This address was delivered as the presidential address of Mr. Carson 


before the American Bar Association at St. Louis, August 28, 1920. 
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have a seat,” but a hard-headed John Adams would ask: 
“Where is the plain large enough to hold them, and what 
are the means and how long would be the time necessary to 
assemble them together?” Even citizen A. would see that, 
as the colony increased in size, it would be necessary for the 
multitude in some form to agree to leave the management of 
the legislative part, to say nothing of executive and judicial 
functions, to men selected from the mass to transact the 
public business. Indeed, the smallest town meeting will 
select a chairman and appoint committees. The unsur- 
mountable difficulty is that it is inherently impracticable for 
the people collectively to discuss and determine matters of 
legislation, just as it is impossible for them in mass to exe- 
cute the laws or to administer justice without organs, agents, 
representatives or servants—select the noun you please. 
The fundamental theory is that the people are sovereign, 
but ex necessitate their sovereignty must be exercised in the 
mode they have prescribed in their Constitutions. Collec- 
tive democracy has a musical sound, but rings from a hol- 
low sham. Legislation, which is the supreme exercise of 
authority, can only be conducted through popular repre- 
sentatives, whose discretion cannot be delegated. Legisla- 
tures should not be converted into irresponsible cabals, too 
timid to assume the responsibility of law givers, but with 
cunning enough to devise subtle schemes of popular impos- 
ture. Nor should Legislatures be reduced to mere commit- 
tees on proposals. Common smiths in a common shop would 
mint base coin and call it the money of the people. 
Responsible agencies must be established, equipped with 
effective men. To give character as well as authority to 
public office, there must be opportunity for reflection, dis- 
cussion and judgment as well as responsibility. To substi- 
tute for these the rule of the crowd is to introduce the 
dangers of ignorance, instability, uncertainty and passion. 
To submit all matters to popular vote is to sweep away all 
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checks against improvident action. General policies may 
be determined and voted on in mass meetings, but the terms 
of a statute or of a constitution, being matters belonging to 
the science of legislative expression, cannot be advanta- 
geously discussed and arranged by a mob, even though ora- 
tors, essayists and political stethoscopists, who specialize in 
the heart-throbs of humanity, abound. 

It is not my purpose either to display the merits of the 
Representative system nor to discuss the remedies for the 
serious evils of bureaucracy, boss rule, pickling committees, 
or the corrupt abuses of corporate and individual power. 
There are men ready with nostrums to remake the world, 
forgetful of history and contemptuous of the past. It is my 
purpose to trace in outline the evolution of our system in 
the light of its historic past, in the belief that the charts of 
our ancestors, and the beacons that they established on 
dangerous rocks and shoals, will enable us to navigate in 
greater safety the same old tempestuous seas. 

I have in my possession an original letter written in July, 
1887, by the Right Honorable William E. Gladstone, then 
Prime Minister of Great Britain, expressing his regret that 
his public duties would prevent his acceptance of an invita- 
tion to attend the celebration of the One Hundredth Anni- 
versary of the Framing of the Constitution of the United 
States, in which he repeated what he had elsewhere said, 
that “The Constitution was the most wonderful work ever 
struck off at a given time by the brain and purpose of man.” 
This splendid sentence has been widely quoted as the finest 
of tributes to the merits and genius of the framers. It is 
an exalted appreciation of a marvellous achievement. De- 
Tocqueville, too, has written of our federal system as based 
upon a wholly novel theory, which may be regarded as a 
great discoyery in modern political science. And a recent 
able writer has declared: ‘Invention is the proper term, and 


4 Genesis and Birth of Federal Constitution 


here, as always, necessity was the mother of invention, since 
a federal system was to be created out of an historical void.” 

Colder minds have pointed out that these views are mis- 
leading, that the Constitution was not struck off at a given 
moment on a sudden impulse as a brilliant essay, nor was it 
an invention or a discovery detached from preceding efforts; 
that the proper view is to regard the Constitution as the 
offspring of a mighty political gestation which had lasted 
for centuries. While yielding, as the result of study, to the 
latter view, I cannot but declare that no man, after the most 
painstaking analysis of causes and events, in tracing rudi- 
mentary institutions and their development under the quick- 
ening suns of centuries into the ripened fruit of time, can 
fail to glow with the ardor of astonishment at the perfection 
of the final result. Franklin, Washington, Marshall and 
Lincoln scientifically studied, were undoubted products, but 
where in human history are their archetypes? What man 
would abate the fervor of his reverence because on analysis 
he found that their characters had been centuries in the 
making? 

It is my purpose to examine the genesis of the Constitu- 
tion in this spirit, and to demonstrate that while it is the 
climax of evolution, and in no sense a creation, yet it is 
none the less an achievement so remarkable as to command 
our loyal adoration. 

All public documents, expressive of political ventures or 
embodying plans of government, have, of course, a history, 
and their grants as well as limitations of power, if explored, 
can be traced to sources more or less remote. Such docu- 
ments have an ancestry. However striking their character- 
istic features may be, they are never strictly singular, for the 
marks of their relationship are apparent. Moreover, if 
their objects be similar, and they follow each other at appre- 
ciable intervals, they display in their variations an enlarge- 
ment of ideas and a progressive scale of thought. Those 
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documents which have played a leading part in the estab- 
lishment or development of our own institutions constitute 
interesting as well as instructive chapters in our history. 
To Americans, none can be of more impressive importance 
than the Constitution of the United States. 

Behind the Constitution there stood the Thirteen Articles 
of Confederation; behind these the Constitutions of the 
original Thirteen States; behind these the Colonial Char- 
ters; behind these the Charters of English Trading com- 
panies; behind these the Charters of English cities, towns 
and boroughs, and behind these the primitive institutions of 
the days of Alfred the Great. 

These, taken in reverse order, constitute a great historic 
Trilogy, with an Overture. 

Without adverting to remote Teutonic customs, it is suffi- 
cient to begin with the Anglo-Saxon system, with its division 
into townships, each with an organization of its own; with 
its clusters of townships into hundreds, with their inhabi- 
tants united by the mutual responsibility of kindred; with 
its clusters of hundreds into shires, or counties, in which the 
shire moot was the most complete organization, where the 
freemen in person or by representation appeared; and, 
finally, with the union of counties into Kingdoms. Such was 
the Anglo-Saxon Heptarchy. “The fabric was crowned by 
the King, the head of the race, the chosen representative of 
its identity, the leader of its enterprises, the president of its 
assemblies, created by it and answerable to his people. He 
was the national representative; he led the army; he was 
the supreme judge, but in each capacity his power was lim- 
ited by a council of free advisers. He was bound by oath 
to his people to govern well, to maintain religion, peace and 
justice, they being bound in turn to him by a general oath 
of fidelity.” The great English constitutional historian, 
Stubbs, has drawn the picture for us, and adds: “The idea 
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of representation was familiar in the minor courts, the hun- 
dred moot and the shire moot.” 

The representative idea was fostered in the growth of 
towns, and in the days of the Normans proved to be a 
strong check upon feudalism. In the course of time towns 
sought charters, London receiving hers in the early part of 
the twelfth century, with the right to choose certain of her 
own offices. In the days of Magna Carta the right of 
local self-government was bestowed upon towns and bor- 
oughs. Seventy-five years later, in the days of Edward I, 
one hundred and twenty cities and boroughs were enjoined 
by writ to send to parliament, along with two knights of 
the shire, two deputies from each borough within their 
county, with authority to consent to what the King and his 
Council should require of them, And this, according to 
Locke, Hallam, Stephen, Hearn, Hume, Adam Smith and 
Stubbs, was the definite commencement of popular repre- 
sentation and the House of Commons, the latter constituting, 
as Macaulay well observes, “the archetype of all the repre- 
sentative assemblies which now meet, either in the old or 
new world.” I need not go into further detail. 


It is well known that the larger part of the earliest of 


American Colonists were town bred. They and their sires 
had been for centuries accustomed to the machinery of 
mayors, aldermen, councilmen, burgesses, sheriffs, justices 
of the peace and officers of fairs, markets and other local 
interests, popularly chosen under municipal charters, to 
represent their communities, and, furthermore, by represen- 
tation, to participate in the functions of Parliament. The 
cities and towns were nurseries of freedom; with freedom 
they acquired political importance, which was courted by 
Kings as a check upon the nobles, but which in time became 
an active agent in the overthrow of Charles I. In short, the 
principle of representation, like a golden thread through the 
web of a garment, is discernible everywhere. 
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If we look at the early history of the guilds, which were 
voluntary associations among merchants and artisans, 
bound together by oaths, we will find that their meetings 
and elections were regulated by customs and by-laws, and 
that they boasted of ‘an immemorial tradition of auton- 
omy.” Into that framework were gradually fitted mercers 
and merchant adventurers who sought the protection of 
royal charters. As far back as 1391, Richard II empowered 
English merchants in Prussia to meet and elect a governor, 
and make for themselves reasonable ordinances. Twenty 
years later, Henry IV gave similar privileges to the Hanse 
merchants, and to traders with the Netherlands and Nor- 
way. In 1530, Henry VIII granted by patent to merchants 
in Andalusia the right to assemble and “there among them- 
selves, by the advice and consent of our subject merchants” 
in London, Bristol and Southampton, to choose and elect “a 
Counsailour” with assistants, ‘with full power and author- 
ity to make statutes and ordinances for their politique rule 
and governaunce.” In 1568, Elizabeth granted the right to 
be “a body politic corporate perpetual” under the name of 
“Governor Assistants and Commonalty for the Mines 
Royal,” with the rights to use a common seal, to sue and be 
sued, to answer and to defend before any Court, temporal 
or spiritual, in as ample a manner as any other corporation 
in England, with power to make, amend, alter and repeal, 
revoke or make void in whole or in part rules and ordinances 
for their affairs. Similar privileges were bestowed upon a 
Company for making wire and metal wares. The powers 
and rights of this Company were elaborately discussed by 
Sergeant Wray and Sir Edmund Plowden, whose Law Re- 
ports or Commentaries is the most interesting and instruc- 
tive volume in the legal literature of that age. Then came 
a Society for putting in use “a marvelous rare art” to try 
out and make of iron very true and perfect copper, and of 
antimony and lead true and perfect quicksilver. Full power 
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was given to make rules, and the same to alter and revoke 
at pleasure. Then followed The Fellowship of English 
Merchants for Discovery of New Trades, including “the 
killing of whales to the great commodity and benefit of this 
our Realm of England.” This Fellowship was an adjunct 
of the Muscovy or Russia Company which had been char- 
tered in 1555 and reincorporated by Statute 8, Eliz. c. 17. 
Then came in 1600 the famous Levant Company, with simi- 
lar powers, and later The New Foundland Company, with 
rights to fish and mine, a project of Sir Humphrey Gilbert. 

No one can read the old municipal charters and these 
later purely business charters and compare them with those 
under which American colonization was effected without 
being impressed with the similarity, not to say identity, of 
language employed in many important provisions. The 
changes that were made were such as were thought to be 
necessary to adapt them to the plan of colonization which 
contemplated the emigration of large bodies of English sub- 
jects to a far distant land. The point that I here wish to 
emphasize is the feature of representative self-government 
in the chartered creatures of the Crown. Their power to 
make their own ordinances, rules and by-laws was complete, 
not even being subject to the revision of the Crown, nor 
expressly restricted to conformity to public statutes. And, 
mirabile dictu, in these days when the establishment of 
Courts of arbitration is denounced as a novelty, they even 
had the power of establishing their own private courts for 
the adjustment of disputes between their own members and 
between their own workmen and employees and themselves. 

We have now fairly before us the mechanical political 
equipment of Englishmen of the early part of the seven- 
teenth century, when American Colonization began. Self- 
government, expressing itself through organs of represen- 
tation, was the cardinal principle, characteristic alike of 
public, quasi-public and private corporations. Of course, 
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full development had not been reached, but the principle was 
there. The intrinsic excellence of the metal, later to be 
recoined, was there. | 

Here the Overture ends, and the first part of our Trilogy 
begins. 

Beneath the mass of institutional equipment there was an 
uplifting force which put a soul into the affairs of men. It 
was not alone the spirit of Magna Carta, but Magna Carta 
with all its provisions for personal liberty stirred by that 
Liberty of Conscience and of Thought which was born of 
the Invention of Printing, of An Open Bible, and of the 
Era of the Reformation, marked by a destruction of me- 
dizeval bonds and a release of the minds of men, turned by 
the Discovery of America to a new and unfettered world. 
The wilderness was sought, not alone in the spirit of adven- 
ture and the search for new trades and markets, but with 
a holy zeal for religious independence. Massachusetts, 
Rhode Island, Connecticut, Maryland, New Jersey and 
Pennsylvania were distinctly children of religious freedom. 

Of the thirteen Colonies, seven were Provincial or Royal 
governments; three were Proprietary, resembling Palati- 
nates, and three were Chartered. Only the latter were 
democratic in terms; the powers and rights being expressly 
vested in the colonists, who selected their own Governor, 
Council and Assembly, though in Massachusetts the Gov- 
ernor was appointed by the King. In the Proprietary gov- 
ernments, the Grantee and his heirs, while holding of the 
crown in free and common socage, were Lords of the soil, 
with power to grant titles of subinfeudation, the Statute of 
Quia Emptores notwithstanding. Full and absolute power 
was also given the Proprietary to make laws for the raising 
of money for public uses “by and with the advice and assent 
and approbation of the freemen of the Country or the 
greater part of them, or of their Delegates or deputies, when 
for the enacting of said laws, when and as often as need 
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shall require,” it was the royal will that “the Proprietor and 
his heirs shall assemble in such form as to him and them 
shall seem best.” Here was a distinct graft of popular gov- 
ernment upon the stock of a proprietary charter. This led 
to a long conflict between the Governors appointed by the 
Proprietor and the popular assemblies, which finally secured 
the right to initiate their own money bills. In the royal 
colonies, though no rights of popular government were ex- 
pressly conceded, the people assumed them by the forma- 
tion of domestic assemblies, the first instance occurring in 
Virginia in 1619, by a movement which the royal Governor 
was unable to restrain, and “thus was formed and estab- 
lished,” says Mr. Justice Story, “the first representative 
legislature that ever sat in America.” 

The influence of the charters of the Trading Companies, 
to which I have alluded, upon the Colonial Charters is plain. 
Charter privileges in the trading companies were exclu- 
sively for the members of the corporations, but emigration, 
with a constantly enlarging body of emigrants, compelled 
an enlargement of the corporation, not technically, but in 
substance. Newly arrived settlers, eager to share the 
adventures as well as dangers of the wilderness, could not 
be treated by the first settlers as aliens. They were wel- 
comed as brothers in the enterprise. As Thorpe says: 
“This was the first reform in representation, the first exten- 
sion of the suffrage.” It was common to all the colonies. 
The unit of political measure in colonies where Indian hos- 
tilities were frequent was the town. The inhabitants shel- 
tered themselves behind stockades or clung together in vil- 
lages. Where the population was spread over plantations 
without the fear of savages, the unit was the County, or, in 
some colonies, the parish. By 1640 the idea of representa- 
tion was well established in Massachusetts, and when it was 
inequitably withheld, Roger Williams founded his Provi- 
dence Plantation upon the subsequently familiar maxim 
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“that taxation and representation went together.”’ In 1662 
the Crown expressly recognized in the Connecticut Charter, 
in 1663 in the Rhode Island Charter, and in 1692 in the 
amended charter of Massachusetts, the right of the colo- 
nies to choose representatives to their local assemblies. 
In the Proprietary Colonies of Maryland, New Jersey 
and Pennsylvania, which then included Delaware, the 
right had been conferred by the Frame of Laws estab- 
lished under powers authorizing the lords of the soil to legis- 
late “by and with the advice and warrant of the freemen” 
of the Country. After the conquest of New York from the 
Dutch, the code of laws prepared for the Duke of York by 
the great Earl of Clarendon embodied the same principles. 
In New Hampshire a royal commission provided that the 
Governor should prepare the laws with the approval of his 
council and the deputies of the people. In the South, Vir- 
ginia having led the way with her House of Burgesses, her 
neighboring sisters, the Carolinas and Georgia, soon fol- 
lowed her example. All this was a reflex of the struggle 
which cost Charles I his head, aided by the local necessities 
of situations three thousand miles away from the foot of the 
throne. The marked features of these movements, however, 
were not in usurpations of power by the people, but in the 
insistence of Englishmen, both at home and abroad, upon 
their ancient and undoubted rights to choose their own 
representatives. 

In short, no matter what the special form of the royal 
grant, the colonists, who had been bred to representative 
self-government, relying either upon a clause which declared 
that they were to “enjoy all the rights, liberties and immu- 
nities of Englishmen as if abiding in England,” common to 
all the charters, except, strange to say, in the single instance 
of Pennsylvania, or else from the very necessities of their 
situation, set up for themselves representative institutions 
‘similar to those with which they had been long familiar. 
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Each little group, whenever planted, claiming the Common 
law as its birthright, organized its social forces, rooted itself 
in the soil, drew sustenance from custom and traditions, 
acquired strength and developed, sometimes rapidly, some- 
times slowly, but always surely, a State, in principles, modes 
of action, polity, nature and even in form, like that from 
which it sprung. 

Edmund Burke, in his speech on Conciliation with Amer- 
ica, stated six capital sources of what he called “a fierce 
spirit of liberty.” First, “the people of the colonies” were 
“descendants of Englishmen.” They were, therefore, “not 
only devoted to liberty, but to liberty according to English 
ideas, and on English principles.” Second, “their govern- 
ments were popular in a high degree,” in all “the popular 
representative is the most weighty.” Third, “Religion, 
always a principle of energy, in this new people” was ‘‘in 
no way worn out or impaired. The Colonists left England 
when this spirit was high, and in the emigrants was the 
highest of all.” Fourth, because, even in the Slave States, 
“freedom being not only an enjoyment but a kind of rank 
and privilege,” those who were “free are by far the most 
proud and jealous of their freedom.” Fifth, Education. “In 
no country in the world is the law so general a study... . 
I learn,” said he, “that they have sold nearly as many of 
Blackstone’s Commentaries in America as in England... . 
They augur misgovernment at a distance, and snuff the 
approach of tyranny in every tainted breeze.” Sixth, 
remoteness of situation. ‘Three thousand miles of ocean 
lie between you and them. No contrivance can prevent the 
effect of this distance in weakening your government. Seas 
roll, and months pass between the order and the execution.” 

The first part of the Trilogy was at an end. 

One hundred and fifty years of the conditions described 
by Burke had elapsed before England changed her Jaissez- 
faire policy. In the meantime the second part of the Tril- 
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ogy had begun with the era of The English Revolution. I 
shall not dwell upon it, for I had the honor of describing it 
to you two years ago. Suffice it to say, that in the Petition 
of Right, addressed to Charles I in 1628, and in the Bill of 
Rights granted by William and Mary in 1689, we have the 
text of the Bills of Rights attached by the ten first Amend- 
ments to the Constitution of the United States, and a part 
of every State Constitution of our Republic. The fame, the 
words, and the deeds of John Pym, of John Hampden and 
of Sir Harry Vane were as familiar in America as in Eng- 
land. 

It was the example of these men and a repetition in kind 
in the colonies of the arbitrary acts which Englishmen at 
home had fought that inspired James Otis in his impassioned 
argument against Writs of Assistance to enforce the Acts 
of Navigation and Trade; that touched the tongue of Pat- 
rick Henry with divine fire; that guided the pen of John 
Dickinson in the Farmer’s Letters; that roused Daniel 
Dulany in his profound legal argument against taxation 
without representation; that gave Sam Adams his strength 
and John Adams his opportunity; that sustained the homely 
but trenchant reasoning of Franklin; that converted Fre- 
neau, Trumbull and Hopkinson into satirists, and set pul- 
pits on fire, and made even prisons bellow their protests, 
that gave John Jay, James Wilson, John Rutledge, Christo- 
pher Gadsden and Thomas Jefferson to the Continental 
Congress, and placed the buff and the blue on the shoulders 
of Washington. From Chief Justice Drayton charging grand ~ 
juries in South Carolina, and Tom Paine writing in “The 
Crisis” of “Times that tried men’s souls,” to John Wither- 
spoon in New Jersey and Stephen Hopkins in Rhode Island, 
the same argument was on every lip. Under the English 
Constitution, the birthright of the Colonists, Americans 
could give and grant assistance to the Crown, if they so 
voted in their own representative assemblies, but George 
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III could no more take it under the revenue pretences of the 
Stamp Act and the Tea Tax than Charles I could take John 
Hampden’s shillings under the odious guise of Ship Money. 
“What right,” argued Dulany, “had the Commons of Great 
Britain to be thus munificent at the expense of the Com- 
mons of America? On one point at least we are all agreed 
that nowhere can British subjects be taxed except with their 
own consent, given by their representatives. It is not pre- 
tended that we have ever elected any members of the House 
of Commons. How, then, can the members of that House 
be our representatives?” The argument was in line with 
the Virginia Resolutions of 1769. It was for representative 
government that Puritan and Knickerbocker, Free Quaker 
and slave owner, corn planter and cotton planter, ship 
builder and tobacco merchant, sailor and farmer, Southern 
aristocrats and Northern traders fought kinsmen once dear, 
foreswore an allegiance once respected and faced battle 
fields, prison ships, debt, hunger, cold and disease. It was 
the victory won for Representative government that has 
made Independence Hall immortal, and the Hills of Valley 
Forge forever holy. 

That third part of our Trilogy is that of Constructive 
Statesmanship. The Declaration of Independence, like a 
sharp knife, cut the tie that bound the Colonies to the 
throne. Each fell back upon its own inherent sovereignty, 
and each, with the exception of Rhode Island, formed for 
itself a Constitution, local, separate and apart. But all 
were engaged in a common defensive warfare. On the very 
same day that a Committee was appointed to draft a 
Declaration of Independence, a Committee was appointed 
to draft Articles of Confederation and Perpetual Union. 
The draftsmen, principally Franklin and Dickinson, were 
not without experience or material. Combinations or leagues 
had been frequently attempted. There was the New Eng- 
land Confederation against the Dutch and Indians in 1643; 
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in 1697, William Penn had proposed a Plan for a Congress 
of Colonial Deputies to consider general questions of trade 
and defensive war. In 1754, there was the Albany Conven- 
tion, of which Franklin was the ruling spirit. In 1765, 
there was the Stamp Act Congress—“the Day Star of the 
Revolution,” as John Adams called it. In 1774, there was 
the First Continental Congress, with its Declaration and 
Resolves which called forth the splendid encomium of the 
Earl of Chatham. The Articles of Confederation were re- 
ported out in December, 1776, in the darkest hour of the 
great struggle. It took a year of subsequent debate in the 
Continental Congress to settle their terms, and it was not 
until four years more had passed that the requisite nine 
States had ratified them. From Lexington, in April, 1775, 
to the surrender of Cornwallis, in September, 1781, there 
was no Federal Government. The Continental Congress 
was not a government. It had eyes and ears but it had no 
hands. It could see the naked and shivering soldiers in the 
camps, and could hear the cries of State Governors for aid, 
but it could not help them. It lacked an Executive; it 
lacked a Judiciary; it lacked a Legislature with power to 
act. It was but an assembly of State Delegates without 
power to bind their States, meeting in a single chamber, 
presided over by a Moderator of Debates. It could appoint 
Committees to report ordinances and resolves, but these, 
through the inherent weakness of the referendum as an 
agency of government, could only become effective if rati- 
fied by nine States, and even then depended upon State 
action for their enforcement. It could emit bills, but it had 
no credit. It had no power to tax even for necessary reve- 
nue. It could not touch the person or the property of the 
individual citizen. It could not command his allegiance. It 
could not punish his disloyalty. In short, it could declare 
everything, but do nothing. 

When the Articles were ratified the war was practically 
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over, and they proved incompetent to cure the ills of State. 
Ruin, despair, dishonor and disorder ensued. Shay’s rebel- 
lion reared its horrid crest in Massachusetts, the Army 
mutinied, and the Continental Congress that had braved 
King, Lords and Commons fled from Philadelphia to Prince- 
ton when threatened by a squad of rowdies commanded by 
a sergeant. I need not dwell upon details. The story is 
tersely told by Washington when he wrote: “Tt is a half- 
starved, limping government, moving upon crutches and 
tottering at every step.” No one more clearly saw than he 
the needs of the hour. To James Warren he wrote: “To 
me it is a solecism in politics; indeed, it is one of the most 
extraordinary things in nature that we should confederate 
as a Nation, and yet be afraid to give the rulers of that 
Nation sufficient power to order and direct its affairs. The 
necessity of a controlling power is obvious, and why it 
should be. withheld is beyond my comprehension.” To 
“Light-horse Harry” Lee, who had appealed to him to use 
his influence in quelling a riot, he exclaimed: ‘Influence 
is not government. Let us have a government by which 
our lives, our liberties and our property shall be secured and 
preserved, or let us know the worst at once.” To Benjamin 
Harrison, Governor of Virginia, he wrote: “The disincli- 
nation of the individual States to yield competent powers 
to Congress for the Federal government, their unreasonable 
jealousy of that body and of one another, and the disposition 
which seems to pervade each of being all-wise and all-pow- 
erful within itself, will, if there is no change in the sys- 
tem, be the cause of our downfall as a nation. This is just 
as clear to me as the A, B, C, and I think we have opposed 
Great Britain, and arrived at the present state of peace and 
independence, to very little purpose, if we cannot conquer 
our own prejudices.” 

Happily these views prevailed. A conference was held 
at Mount Vernon, followed by the Annapolis Convention, 
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attended by but five States, and then in May, 1787, The 
Federal Convention met. By September the Constitution 
of the United States was framed. 

The chief problems that arose involved the delegation, 
distribution and regulation of power. Following the Decla- 
ration of Independence, the States, with the exception of 
Rhode Island, had framed Constitutions for themselves. 
These, so far as the Delegation of Power to the Federal 
Government was concerned, were formidable obstacles. 
Each State claimed to be a separate sovereignty and was 
reluctant to surrender its newly acquired dignity. The ill- 
starred Articles of Confederation stood as an awful warning 
against the dangers of selfish jealousy in adhering to insuffi- 
cient grants, and supplied the broad-minded and far-seeing 
members of the Convention with arguments too strong to 
be overcome. As debate went on the National idea pre- 
vailed, and ‘“‘We The People of the United States” became 
the opening words of the Preamble. In the Distribution of 
Power, the State Constitutions stood as crude but interest- 
ing original studies, imperfect though they were. In none 
of them was there a clear-cut cleavage between legislative, 
executive and judicial features. Plural executives, uni- 
cameral chambers and indistinct conceptions of judicial 
authority choked the way. Forutnately, the value of a sys- 
tem of checks and balances was not new to the Framers. 
The great work of Montesquieu, which had appeared in 
1748, in which he had dwelt with impressive emphasis upon 
the wisdom of separating legislative, executive and judicial 
powers, was familiar to Americans, and years before 1787 
had provoked an intellectual struggle, with the storm-centre 
in Pennsylvania. Franklin, with blood heated by a long 
struggle with the Penns, who had the chartered family right 
as Proprietors to appoint the Governor, believed in the con- 
centration in a single house of all effective checks upon an 
Executive. Two Assemblies appeared to him like a wag- 
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oner descending a hill, hitching half of his team to the hinder 
part of the wagon and driving it up hill, while the pair 
before and the weight of the load overbalanced the strength 
of those behind, pulling against the grade. When the learned 
Doctor reached France, his views were applauded by Tur- 
got and the Abbé De Mably. On the other hand, John 
Adams in Massachusetts, Richard Henry Lee in Virginia, 
and Dr. Price in England upheld the views of Montesquieu. 
The scale was turned, as is always the case with Anglo- 
Saxon people, by political experience. In Virginia, the old- 
est of the colonies, the burgesses first met in the same room 
with the Governor, but it was not long before the example 
of Massachusetts was followed, where, as early as 1635, a 
dispute having arisen between factional deputies, a split 
into two bodies took place, which in time led to the forma- 
tion of two houses. Similar results followed in the other 
colonies, with the exception of Georgia, which became 
enamored of the Franklin idea. Local conditions, and insti- 
tutional habits in the majority of the States rather than the 
model of the British Constitution, shaped the State Consti- 
tutions, and these, co-operating with the discussion over 
proportional representation, antagonized by the fears of the 
larger States entertained by the smaller ones, resulted in the 
adoption of the bicameral feature of Congress. 

The dread of a King in a single Executive finally gave 
way to the greater dread of the inefficiency of plural Execu- 
tives. 

In the Regulation of the Legislative and Executive De- 
partments under the provisions of a written Constitution the 
Framers established the Judiciary in words which, as ex- 
pounded by John Marshall, have proved to be the sheet- 
anchor of the Constitution. Too little attention has been 
paid by our jurists to the fact that during the first five years 
prior to the meeting of the Federal Convention, State judges 
in Virginia, New Jersey, New York, North Carolina and 
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Rhode Island had asserted the supremacy of a written State 
Constitution over conflicting Acts of their Legislatures. It 
is no less significant that three of these judges, George 
Wythe and John Blair of Virginia and David Brearley of 
New Jersey, were members of the Convention, as also were 
Alexander Hamilton, of counsel in the New York case, and 
James Wilson, who, in an argument against a legislative 
repeal of a Charter in Pennsylvania, anticipated the doc- 
trine of the Dartmouth College Case; while Richard Dobbs 
Spaight, a member of the Federal Convention from North 
Carolina, had received during the sessions a letter from 
James Iredell of the same State, in which with the utmost 
precision and strength he urged the subsequently familiar 
doctrine of Marbury v. Madison. 

The Era of Constructive Statesmanship was at an end 
and our Trilogy is complete. 

I have often entered the room where the debates were 
held in the old State House in Philadelphia, and reverently 
facing the chair in which Washington had sat, endeavored 
to conjure up the scene. I have been there alone when 
there was no one to interrupt my musings. I was encom- 
passed by the spirits of the men who had filled history with 
their deeds and the earth with their renown. I could feel 
the presence of Franklin, of Wilson, of Madison and of 
Morris. I could thrill beneath the touch of Hamilton, Rut- 
ledge and the Pinckneys, and hear the voices of Randolph 
and Paterson as they opened up the merits of their respec- 
tive plans. I could listen to Oliver Ellsworth and to Roger 
Sherman. I could see John Dickinson, with hair as white 
as wool, and the eager face of the youthful Gilman. I could 
read the agitations, the passions, the ambitions, and even 
the visions that stirred the breasts of those gravely deliber- 
ate men. I could see Washington in the midst of them and 
the air seemed to vibrate with his solemn admonition: “If 
to please the people, we offer what we ourselves disapprove, 
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how can we afterward defend our work? Let us raise a 
standard to which the wise and honest can repair; the event 
is in the hands of God.” I was intellectually in the presence 
of the most renowned statesmen of their day. They were the 
Vulcans and the Titans of our politically constructive age. 
The fires of the Revolution were still hot in their furnaces; 
their thews and sinews had been hardened by the chill of 
privation; their minds had been trained by self-discipline; 
their eyes were bright with the inspiration of a great faith, 
their lips were set with the grimness of their purpose; their 
united wisdom was the fruit of practice in the art of self- 
government. Themselves the children of the past, they were 
the architects of a new world, and the Temple that they 
built was to contain the altar of the best and brightest hopes 
of an agonized old world. 

Who were these men, and how was it that they built so 
wisely and so well? Although revolutionists, they were not 
wild-eyed theorists, ranters for license, preachers of anarchy 
or foes to property. They had neither the cowardice nor 
the cunning of demagogues. They did not build in the 
darkness of a total eclipse of the past, but in the broad and 
wholesome sunlight of their own experiences and those of 
their sires. They preserved in their traditions, in their in- 
stitutions and in their struggles the inalienable rights of 
their race, with its love for liberty, for order and for law. 
They knew that unless they gave to the nation powers com- 
petent to all general purposes, the distresses they had 
encountered, the debts they had incurred, the blood they 
had spilt in the course of eight years of war would avail 
them nothing. They knew that rational liberty could only 
be secured through self-restraint; that the safety of the 
minority lay in curbing the wild impulses of the majority, 
and even that the well-being of the majority could only be 
secured by a government of checks and balances. They 
dreaded speculative idealism as much as the torch and the 
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sword. They believed that “obedience without liberty was 
slavery,” but they knew also that “liberty without obedi- 
ence was confusion.” 

Merchants, financiers, shoemakers, farmers, doctors, sol- 
diers, judges and lawyers; one half of them college gradu- 
ates, and the remainder self-taught, rich, poor and middle- 
class, they constituted a rare union of the best talents, 
information, probity and public influence that the country 
afforded. In a body consisting of but fifty-six members, 
thirty-nine had been members of the Continental Congress; 
seven had signed the Declaration of Independence; thirty- 
one were lawyers by profession, of whom four had studied 
in the Inner Temple, and one at Oxford under Blackstone; 
ten had served as State Judges, of whom four were still upon 
the bench; one had been a judge in the old Federal Court 
of Appeals in cases of Prize and Capture; seven had served 
as judges in cases of disputed boundary lines between the 
States; eight had helped to frame the Constitutions of their 
respective States; three had aided in the codification and 
revision of their own State laws; eight had been Governors 
of States; five had been members of the Annapolis Conven- 
tion; one had been a member of the Albany Convention; 
and three were universally regarded as oracles upon public 
or international law. All of them—whether lawyers or 
civilians—had witnessed the practical operation of our insti- 
tutions as Colonies under the Crown and under the Articles 
of Confederation, and had enjoyed the best opportunities of 
observing the merits and defects of both systems. ‘‘Alto- 
gether, they formed ‘the goodliest fellowship’ of law givers, 
‘whereof this world holds record.’ ”’ 

The problem was not merely vast, but the most stupen- 
dous as well as delicate that up to that time had ever en- 
gaged the minds of men. It embraced not only the welfare 
of individuals, but the preservation of the separate autono- 
mies of the States and the creation of a Nation complete in 
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all of its parts, with powers as inexhaustible as mountain 
lakes fed by glaciers, but so restrained by distributive chan- 
nels through three well-balanced departments as to guard 
against the destructive dangers of inundation. No single 
brain, however capacious or inventive, could have sketched 
out in advance the final plan; no single life could have sup- 
plied all the experience necessary to an adequate compre- 
hension of what was required; no single eye, however 
far-seeing, could have so forecast the future; no single char- 
acter, however exalted, could have so prevailed over preju- 
dices. Not Washington with all his calm sagacity; not 
Franklin with all his practical philosophy; not Hamilton 
with all his constructive genius; not George Mason, with all 
his zeal for democracy; not James Wilson with his vision 
of the entity of The People of the United States as beyond 
and above the people of the States; not Madison with all his 
learning, steeped in the lore of Achean Leagues and The 
Amphictyonic Council; not Dickinson with all his skill in 
drafting State papers; not. Randolph nor Paterson nor 
Pinckney with their respective plans could have success- 
fully attempted the task alone. But these men and their 
associates, in the majesty and strength of their combined 
and co-ordinated representative wisdom, in the chamber 
which had seen the signing of the Declaration of Indepen- 
dence with the walls whispering of sacrifice in the cause of 
Liberty, on the edge of a chasmic crisis, after hot, angry 
and even acrimonious debates were so controlled by a high 
sense of duty as nobly to dare and successfully to achieve. 
It was through the deliberation of many minds, the patient 
comparison of many views, the reconciliation of diverse 
interests, the surrender of stubborn personal predilections, 
the balancing of forces, the matching of the centripetal 
against the centrifugal, the action and reaction of true 
debate that broader visions and deeper sympathies were 
engendered and the final result was reached. 
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The manner of the submission of the Constitution for rati- 
fication by the People was marked by the same excellence 
of judgment and adherence to the representative principle. 
The document as completed was transmitted to the Con- 
gress, and after debate by Congress was transmitted to 
separate popular Conventions. In all these successive stages 
it became the subject of debate, and the discussions, par- 
ticularly in the State Conventions, were conducted on both 
sides by men of signal ability representing every interest and 
every shade of opinion. Besides these debates, there was 
the fullest and ablest discussion by renowned pamphleteers. 
Nothing was lacking to the people or to their representa- 
tives in the opportunities afforded for an intelligent and 
deliberate judgment. Hence the conclusion was both sane 
and sober. 

The manner in which the Constitution was framed and 
the manner in which it was adopted constitute the finest 
vindication of the wisdom and value of Representative 
Government that the annals of our race contain. It was 
like the building of a vast Cathedral, not an aggregation of 
chapels and of shrines, but an all-inclusive over-arching 
structure, with deep foundations, massive walls, and spring- 
ing dome, with aisles and nave and transept and chancel, 
and a great organ on which skilled hands might play the 
symphonies of the ages, through whose pipes the sobs of 
centuries, the wild voices of the storm, and the rude blasts 
of war were to be subdued to the sanctity and stillness of 
the Altar. 

It was a Constitution that was framed, and not a statute 
subject to repeal. The distinction was important, and well 
did the Fathers understand the difference. They might 
have tacked together a rocking cradle for the sick infant 
nation, but they were more than upholsterers. They were 
builders in statecraft of the order of Michael Angelo in 
architecture. They aimed at strength, stability and endur- - 
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ance. Every syllable of the majestic Preamble proclaims 
the sincerity of their faith that they were building for the 
ages. They were wise enough not to believe themselves all 
wise, and hence provided that their work might be amended, 
but they were careful to prescribe the mode of amendment. 
They did not deface, weaken and deform their masterpiece 
with definitions, details and regulations. They did not enact 
political or social economy, nor mistake nervous twitchings 
for reform. They did not countenance the theory of the 
initiative, the referendum and the recall. They did not 
place it within the power of a small faction of the people 
to keep the remainder in constant agitation and government 
shuddering at every irritable cough. They did not believe 
that it was the function of a Constitution to control personal 
habits or behavior. They did believe in responsible, repre- 
sentative government, virile but not oppressive, stable and 
uniform but not unchangeable, protecting majority and 
minority alike, and leaving it to the citizen to give bonds to 
conscience and that sense of duty which result in beauty of 
conduct and the uplifting of the soul. 

For these reasons the Constitution is not a boulder of 
sandstone to be chipped and marred by the impatient chis- 
els of over-ardent sciolists, but stands as a citadel of princi- 
ples, a rock of defence in times of trouble, unshaken and 
sublime. . 

My Countrymen: We are what we are, because our 
Fathers were what they were. We can no more ignore or 
change our political parentage than we can ignore or 
change the physical structure of our Continent or the 
chemical and electrical qualities of the soil we tread or of 
the air we breathe. We have not been given the features 
of Caliban, the appetite of Moloch, the delirium of Saturn, 
nor the wickedness of Satan. We persecute no class; we 
throw no bombs; we seek no man’s blood. We kindle no 
fires to scorch the stars of faith, humanity and justice. We 
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forge chains for no man, but we will allow no man to forge 
chains for us. We dictate no creeds, but we will defend 
our own altars. The Dragon of Bolshevism, with flaming 
eyes, poisonous fangs, flapping wings and cruel claws, can- 
not cow us. We are human beings of that particular type 
of self-governing men known as Americans. Our form of 
Government is American, and by the God of our Fathers 
American it shall remain. 


AMERICAN CONSTITUTIONAL GOVERNMENT 
By Alton B. Parker, LL.D. 


THE Federal Constitution, the pride of every intelligent 
and patriotic American, and which Gladstone referred to 
as the greatest work ever struck off at a given time by the 
brain and purpose of man, had safe deliverance from the 
Philadelphia convention of 1787. Over that convention the 
greatest American from the beginning of government to this 
day, George Washington of Virginia, at one time a student 
of this college and later its chancellor, presided. 

The Constitution was not popular with the majority of 
the people at its birth. Indeed, the Articles of Confedera- 
tion, which constituted whatever of Federal Government 
there was in existence—a helpless apology for a govern- 
ment, which could not compel from any source the raising 
of money to support itself or pay the national debt—were 
in greater favor with the people than the proposed new 
Federal Government, which was given all needed power, 
as one hundred and thirty-four years of experience under it 
demonstrates. The people, however, were suspicious of 
the Constitution before they ever saw it. For three months 
and a half the convention sat with locked doors. James 
Madison, afterward President, kept the Journal, but agree- 
ably to the wishes of the delegates it was not published until 
after his death, which occurred about fifty years later. 
Moreover, the resolution of Congress providing for a con- 
vention on the second Monday of May, 1787, recited that 
it was “for the sole and express purpose of revising the 
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Articles of Confederation,” whereas the convention in fact 
reported an entirely different plan of government, a govern- 
ment which could enforce the powers conferred upon it by 
the Constitution, whether the people of some State disliked 
the exercise of the power or not. That was alarming to 
the majority of the people of many, if not all, of the States 
that had been accustomed to raise moneys for Federal uses 
or not, as they chose, and quite frequently, it may be said, 
they did not choose. All that the Continental Congress 
could do was to make requisition for funds upon the thirteen 
members of the confederacy in proportion to the assessed 
value of their real estate, for it was without power to en- 
force these requisitions. Nor were these requisitions re- 
sponded to as they should have been during the War of the 
Revolution, when the people of the States were struggling 
to secure their liberty. One of the results was that the 
troops who were fighting for the freedom of the country 
were poorly fed, ill clothed, and rarely paid the trifling 
compensation which was promised them. The shabby 
treatment of the army was very hard for General Washing- 
ton to bear, who understood right well what their loyalty 
to him as well as to the cause induced them to suffer and 
still fight on. 

The inability to finance the government created by the 
Articles of Confederation was not the only illustration of 
its impotence to safeguard the interests of all the people. 
Most of the States issued at will paper currency, and the 
brokers and merchants of cities in other States charged 
such discount as they chose in receiving it for goods. The 
time came when the bills thus issued would be received, if 
at all, in other States at a very small percentage of their 
face value. In 1781, according to Jefferson, notes issued 
by Congress “fell to 1,000 for 1.” The debts of the States 
and of the Confederation seemed large in that day, and, 
coupled with the chaotic financial condition, plus the in- 
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debtedness of individuals at home and abroad, led to de- 
mands by large numbers of the people for a repudiation of 
all debts, public and private. Moreover, the States passed 
tariff laws against one another as well as against foreign 
nations, and indeed, so far as commerce was concerned, 
each State treated the others as foreign nations. 

It may be said in passing that the selfish spirit of that 
day, which prompted the people of one State to put up bars 
against the people of other States, still exists. As I write, 
there lies before me a paper of to-day’s issue, referring to 
two contemporaneous decisions of the Supreme Court of 
the United Stats. 

In the one the transportation of oil through an under- 
ground pipe line was taxed by West Virginia as a “privilege 
tax,” thus attempting to impose a burden upon interstate 
commerce in oil and in gas going into other States, and for 
that reason it was held to be invalid under the interstate 
commerce clause of the Constitution. In the other a mill- 
ing corporation made a contract with a citizen of Kentucky 
which he refused to perform. Being sued, his defense was 
that the milling company had not registered in Kentucky 
as required by the statute of that State, hence it could not 
sue the Kentuckian. The Kentucky court sustained his 
contention, but the Supreme Court of the United States 
reversed the judgment of the State court, holding in effect 
that the transaction was one in interstate commerce and the 
State statute as applied to it was void. Before the Federal 
Constitution came into existence, however, there was no 
redress. Now, the Federal courts can relieve the citizens 
of other States from attempted wrongful exactions by the 
people of sister States. 

Fortunately, in the condition of public demoralization 
tending in the direction of dishonor and even anarchy in the 
year 1787, the fifty-five men who had been chosen to repre- 
sent the several States assembled in Independence Hall. 
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It was a wonderful body of men. Never since that day 
has a body of like numbers been their superiors in ability, 
courage, industry, and patriotism. I wish the occasion per- 
mitted a reference to each of them, and especially here 
where it would be most appropriate to speak of them. The 
convention adjourned on the seventeenth of September, 
1787, and a draft of the new Constitution which it had 
created—the governmental masterpiece of the ages—was 
transmitted with a letter from Washington, the president 
of the convention, to the Continental Congress. Strong 
opposition was made to it by several of the members of 
the Continental Congress, but it was soon overborne, and 
eight days later Congress resolved that the new Constitu- 
tion, together with a letter from Washington, should be 
“transmitted to the several legislatures in order that it 
might be submitted to a convention of delegates in each 
State chosen by the people thereof in conformity to the 
resolves of the convention.” 

Immediately there were born two parties, one supporting, 
the other opposing the adoption of the new Constitution 
by the conventions of the several States, and a fierce strug- 
gle was waged in several of the States, with brilliant men 
for the leaders of the antagonistic parties. Those opposing 
attacked the convention for holding its sessions in secret. 
Even the mighty press of that day was not permitted to 
have representatives present. Moreover, the members of 
the convention and each of them obligated themselves not 
to tell anyone what was going on within Independence Hall; 
and what is more, no one of them ever did tell. The ques- 
tion up for decision by the several State conventions, to be 
called after the Constitution was reported, was whether the 
proposed form of government was sound and therefore 
should be adopted—not who planned it, nor even how the 
votes stood in the first instance on the several propositions. 
Nevertheless, it is a fact that many of the demagogic orators 
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of that day successfully aroused the passions of many of 
the people against the convention and all its works, be- 
cause the secrecy of the deliberations was assumed to be 
due to an attempt to wrong the people and rob the States 
of their sovereignty. 

The zeal of certain members of the legislature of Penn- 
sylvania in introducing a resolution for the election of 
delegates to a State convention to ratify the proposed Con- 
stitution before the Continental Congress had passed upon 
it, and thereafter seizing hostile absentee members and 
bringing them by force to the Statehouse, thus creating a 
quorum, served, with the aid of eloquent debaters, to arouse 
public indignation and increase the popular tide which was 
running against the new plan of government. Nevertheless, 
the convention was called, and Pennsylvania ratified the 
Constitution on the twelfth day of December, the State of 
Delaware having ratified six days earlier. New Jersey 
followed with ratification on the eighteenth, Georgia on the 
second day of January, 1788, and Connecticut one week 
later. The Massachusetts convention came next, and the 
outcome was very much feared by the Constitutionalists, as 
those were called who favored the adoption of the Con- 
stitution. But those in charge of the effort to ratify com- 
prised the strongest and most highly cultivated men of the 
State and they displayed tact throughout. One bit of evi- 
dence of that fact is to be found in the election of John 
Hancock, one of the most popular signers of the Declara- 
tion of Independence, for the presiding officer of the con- 
vention. And yet, out of 355 votes in the convention, the 
majority in favor of ratification was only 19. New Hamp- 
shire came next, and the Constitutionalists, fearing the out- 
come, secured an adjournment until June. 

Virginia’s convention met June 2d. No State was repre- 
sented in its convention by so many delegates who had 
already achieved high station in the public service, nor by 
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an equal number of delegates who were to serve the people 
in exalted positions in the future. But let Senator Bev- 
eridge speak of them, as he does in his masterly work 
entitled “The Life of John Marshall” (p. 322): “While the 
defense of the Constitution had been very able in Pennsyl- 
yania and Massachusetts, and later in New York was to be 
most brilliant, the attack upon it in the Virginia convention 
was nowhere equaled or approached in power, learning, 
and dignity. Extravagant as the assertion appears, it 
nevertheless is true that the Virginia contest was the only 
real debate over the whole Constitution. It far surpassed, 
especially in presenting the reasons against the Constitution, 
the discussion in the Federal convention itself, in weight 
of argument and attractiveness of presentation, as well as 
in the ability and distinction of the debaters.” 

Virginia was in that day the greatest of the States. She 
had one-fifth of the population of all the States and at least 
one-fifth of the wealth. Moreover, only eighteen years be- 
fore her House of Burgesses had passed an act prohibiting 
slavery, which failed to become a law only because of King 
George’s direction to the colonial governor to withhold his 
signature from the enactment, which was observed. The 
letter of protest to the king from the House of Burgesses 
was a brilliant paper, which at the same time bore a sad 
prophecy of that which later happened. I quote a single 
sentence from it: “We are sensible that some of Your 
Majesty’s subjects in Great Britain may reap emoluments 
from this sort of traffic; but when we consider that it greatly 
retards the settlement of the colonies with more useful 
inhabitants, and may in time have the most destructive 
influence, we presume to hope that the interest of a few will 
be disregarded when placed in competition with the security 
and happiness of such numbers of Your Majesty’s dutiful 
and loyal subjects.” That letter in its entirety should be 
known to all men in our beloved country, to the end that 
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they may realize that slavery in that State was not due to 
the majority of Virginians but to the king and the profiteers 
of that day, who were not at all different from our war 
profiteers. 

Virginia’s son, Thomas Jefferson, wrote the Declaration 
of Independence, and in it, as he first presented it to the 
convention, there was a stinging indictment of the king for 
enforcing slavery upon this country. That indictment was 
not accepted by the convention, and it was the only change 
of moment it made in the declaration as he proposed it. 
Jefferson was later to become governor of Virginia, minister 
to France, vice president of the United States, and Presi- 
dent for two terms. Another of Virginia’s sons, George 
Washington, had been commander in chief of our armies. 
His great ability and popularity, plus the universal confi- 
dence in his ability to lead, commanded his selection as 
chairman of the Philadelphia convention. He was not a 
member of the Virginia convention chosen to pass upon the 
Constitution, for it was his act, in common with his as- 
sociates, that was about to be considered by that convention. 
But his striking influence was there, for he had not hesi- 
tated to let people know how vital it was in his judgment 
that the new national government should be ratified by the 
several conventions. 

In Virginia, as elsewhere, there were strong leaders of 
men and able debaters who were opposed to the new plan 
of government, and in considerable numbers they were 
present at the Virginia convention, for both parties strove 
with might and main to obtain mastery there. Let Senator 
Beveridge speak of the strength, ability, and character of 
members of the convention and their leaders. He said: 
“In Virginia’s convention the array of ability, distinction, 
and character on both sides was notably brilliant and im- 
pressive. The strongest debaters in the land were there, 
the most powerful orators, and some of the most scholarly 
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statesmen. Seldom in any land or age has so gifted and 
accomplished a group of men contended in argument and 
discussion at one time and place. And yet reasoning and 
eloquence were not the only or even the principal weapons 
used by those giant adversaries.” (Vol. I, p. 356.) 

Patrick Henry, with his great eloquence, known to every 
schoolboy of the land from that day to this, was the leader 
in the mighty struggle against ratification. Edmund Ran- 
dolph, then the governor of Virginia and afterward Presi- 
dent Washington’s first attorney general, a most popular 
man and an eloquent debater, was the flower of the speak- 
ing force favoring ratification. | Chancellor Edmund 
Pendleton was chosen president of the convention and 
George Wythe, the first great teacher of law in this country, 
was made chairman of the committee of the whole. He, like 
many others in that convention of giants, was an alumnus 
of William and Mary, later her great law teacher and one- 
time chancellor of Virginia. James Madison, afterward 
President of the United States, took a prominent part in 
the debate and in support of the Constitution. John Mar- 
shall was there, only thirty-two years of age, a former 
student and alumnus of the same college, and little dream- 
ing that he was to be the greatest expounder of all time of 
the Constitution he was working to ratify, or that the 
thousands of great lawyers of this day, looking back over 
more than a century and a quarter, would all agree that his 
service to the country as chief justice of the Supreme Court 
of the United States has not been equaled by any other 
member of that wonderful court, of which every American 
citizen is justly proud. His participation in the debate came 
toward the close of the convention. But it was timely and, 
as we who have read his opinions would naturally expect, 
it was a clear and strong presentation of the merits of the 
proposed new plan of government. Indeed, his participa- 
tion was especially strong on the judiciary feature. 
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But enough of the personnel of the convention, although 
it was so rich in master minds and the debate so strong 
on each side that it seems almost unfair not to mention all 
of the participants. The necessary brevity of this address 
makes that impossible. I should say in passing, however, 
that the Constitutionalist leaders from other States, such as 
Hamilton of New York, King of Massachusetts, and others 
who believed that Virginia would settle the fate of the 
Constitution, were making appeals to their Virginia friends 
to save the day. And they did, but only by the narrow 
margin of 10 votes out of 168. Hamilton’s assurance that 
a Constitutionalist victory in Virginia would secure the 
adoption of the Constitution proved to be right. His bril- 
liant arguments in that behalf were most persuasive in the 
New York convention, which gave a substantial majority in 
favor of the adoption of the Constitution. 

The Continental Congress provided that presidential 
electors should be chosen the first Wednesday in January, 
1789, and that the electors should meet and cast their votes 
for President on the first Wednesday in February, and 
that the Senate and House should assemble on the first 
Wednesday in March, which was in that year the fourth 
day of the month. Hence, Congress fixed upon the fourth 
of March for the beginning of each new administration 
thereafter. 

The counting of the electoral votes took place on the 
sixth day of April, and each and every one of them was 
cast for George Washington of Virginia. He wisely selected 
two great men of widely different political views to be the 
leaders of his Cabinet—Jefferson for secretary of state and 
Hamilton for secretary of the treasury. The inauguration 
took place on the thirtieth day of April in Federal Hall, at 
the corner of Wall and Nassau streets, in New York City. 
The oath was administered by Chancellor Livingston, who, 
at the conclusion, shouted, “Long live George Washington, 
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President of the United States!” Answering shouts came 
from all the vast assemblage. So, after a mighty travail, 
the national government was born, amidst the execrations 
of the great uninformed majority of the people and the 
enthusiastic plaudits of the wiser minority. 

No one, not even the wisest of the brilliant leaders among 
the Constitutionalists, had the vision to see that before 
one hundred and thirty-four years should pass away a fierce 
war would be fought between two sections of the country 
which should decide once for all that ours is a Union of 
States, one and inseparable; that the thirteen States would 
be increased to forty-eight; that our territory would be 
broadened so as to extend from the Atlantic to the Pacific 
and from the Great Lakes on the north to the Gulf of 
Mexico on the south; that the population of three and one- 
half millions would grow to over 100,000,000; that the 
wealth of the nation at the outbreak of the World War in 
1914 would exceed by far that of Great Britain and Ger- 
many put together; that we should enter that World War, 
raising 4,000,000 of troops, sending 2,000,000 of them 
across the ocean to fight Germany on French soil before the 
war was ended; that we should lend our allies in the war 
about ten and one-half billions of dollars in order to en- 
able them successfully to prosecute the war; that during 
the war we should have a President who thought he saw 
at the close of the war an opportunity to bind the nations 
of the world together in a covenant to keep the peace of 
the world; that into that league, after it was drafted, would 
enter all the great states of the world with the exception 
of Russia, Germany, Mexico, and the United States, the 
Senate of the latter refusing to follow the President’s leader- 
ship in that respect; further, that in this year of our Lord 
1922 there would be gathered in our capital city of Wash- 
ington, upon the invitation of his successor President, dele- 
gates from several foreign states to consider ways and 
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means of lightening the overpowering burdens of the peo- 
ple of the world by halting the building of warships of 
various kinds and striving incidentally for the ultimate 
peace of the world; nor that all the world would look long- 
ingly on this unique assemblage with hopeful hearts and 
prayerful lips. All that, and much more, we of this day 
know has happened. To the more our President hopes may 
be accomplished in the near future the people say “Amen,” 
regardless of differing political beliefs and the less kindly 
treatment accorded by some people to his immediate pre- 
decessor, for, without regard to party, the people press on 
and on with him toward that day when international differ- 
ences shall be settled as peacefully as are the differences 
between man and man in countries of high civilization. 
Lord Bryce, at one time Great Britain’s ambassador to 
the United States, and at all times our friend, as we were all 
his friends, nearly a century after the creation of the na- 
tional government, in his masterful work “The American 
Commonwealth,” paid this tribute to the Federal judiciary: 
“Few American institutions are better worth studying than 
this intricate judicial machinery, few deserve more ad- 
miration for the smoothness of their working, few have 
more contributed to the peace and well-being of the coun- 
try.” One of the serious objections made in several of the 
State conventions called to determine whether the requisite 
number of States would ratify the proposed Constitution 
was that it did not require the national government to pro- 
tect the people in the enjoyment of the great principles of 
English liberty, which had cost the people of England 
a struggle of nearly five hundred years to secure. About 
ninety-one per cent of the population of the States were 
descended from Great Britain, and they treasured those 
principles of liberty and regarded them as essential to the 
comfort and happiness of the people. In their several 
State Constitutions, therefore, the people had undertaken 
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to protect themselves and those who should come after them 
in the enjoyment of those principles of liberty, together 
with the benefits of the English common law. To that 
end those States, and each subsequent State with one ex- 
ception as it has come into the Union, have, through their 
several constitutions, made the common law of England the 
law of the State, subject to amendment by statute. 

In the course of debate the assurance was given by more 
than one of the great leaders supporting the effort to adopt 
the proposed Constitution that appropriate amendments 
to accomplish that result should be promptly submitted to 
the people. At the very first session of Congress, in 1789, 
in pursuance of that promise twelve proposed articles of 
amendment to the Constitution were submitted to the State 
legislatures by appropriate resolution of Congress. Only 
ten of them were ratified by the requisite number of States. 
Thus was the fear entertained by many that the national 
government might not regard itself as bound to follow the 
wishes of the people as expressed in their several State 
constitutions put at rest. 

There were no precedents for the State and Federal 
governments created. Each of the States had its own con- 
stitution, made its own laws, and provided for their due 
execution. Its powers within its boundaries were only 
limited by the new Federal Constitution. Should a State 
attempt to trespass upon the rights and powers which the 
States accorded to the Federal government when they 
adopted the Constitution, the latter possessed the power to 
terminate the trespass, and exercised it. 

The theory of the constitutional form of government 
which the fathers—of whom we are justly proud—created 
was that the National Constitution was created by the 
people and can be changed only by the people; that within 
that instrument must be found all the power that may be 
exercised by it, until and unless the people shall grant to 
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that government additional powers. And from time to 
time, since the adoption of the first ten amendments, other 
amendments to the Constitution have been made, confer- 
ring powers upon the national government which were not 
granted in the beginning. It is quite likely that other 
amendments may be made in the future, giving to the 
Federal Government still greater powers than it possesses 
to-day. But those powers can only be acquired by the 
Federal Government through the method the people have 
provided, which method finally results in’ having three- 
fourths of the States ratify the proposed amendment to the 
Constitution, either by the legislatures of such States or by 
a convention chosen by the people of those States. 

But there are those in these later days who advocate the 
breaking down of the safeguards which the people secured 
by their constitutions. Some of them would strip the own- 
ers of property, secured by years and sometimes by genera- 
tions of hard work, and divide it as the Soviet Government 
in Russia has attempted to do. One result of an effective at- 
tempt to take away from those who live economically, work 
hard, earn, and save, and divide it among people who do 
none of these things, is to be found in the starving millions 
in Russia, to whom we are sending free many millions of 
dollars’ worth of food to save their lives. But that effort 
to serve the Russian people does not alter the ambition of 
the Soviet Government and of the hordes of sympathetic 
Russians who have come to this country for the purpose of 
helping to overthrow the best government on earth, from 
continuing their efforts. Nor does the fact of the great 
suffering and threatened death of many millions restrain 
the longings of those vast aggregations of enemies of work 
from seeking that which, according to their philosophy, is 
their proportionate share of the property, real and personal, 
of the world. A government which seeks to educate all of 
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the youth of its country, stimulate all the people to work, 
and encourages thrift, is anathema to them. 

As people of this class have been coming to us in large 
numbers from nearly every quarter of the globe, we must 
take up the task of so educating all classes of our vast 
population as that they shall fully understand the im- 
portance of maintaining in its integrity our constitutional 
plan of government. They should be taught in the first 
instance, why it was that the people in the formative period 
of our government were bound to have, and did at last se- 
cure, a government which the people could control despite 
their legislatures, whether representing the States or the 
Federal government. Vast powers are given to the execu- 
tive, the legislative, and the judicial departments of the 
government, but not all of the power possessed by the peo- 
ple, by any means. In that fact rests the ability of the 
people to hold in check each of the several departments 
of government which might on occasion wish to have it 
otherwise. Occasionally the legislative department of the 
State or Federal Government passes an act which upon its 
very face defies the Constitution which the people created 
and under which the legislative department of government 
acquires all the power it possesses. This has been done so 
often as to demonstrate that the legislative bodies can not 
always be trusted to obey the people’s Constitution in times 
of popular stress. And, of course, at the same time it is 
proved that the plan of the fathers in saying in effect 
through a rigid Constitution, “Thus far and no farther 
can you go,” is absolutely essential to the maintenance of 
our form of government. 

Nevertheless in this time of selfishness, of agitation, and 
loose thinking, there are those who seek acclaim through 
a denunciation of the courts for judicially declaring that 
certain statutes offend against the people’s Constitution. 
In other words, the courts say in such decisions that the 
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legislative body has attempted to exercise a power denied 
to it by the people through their Constitution. Addresses 
have recently been made from purely selfish purposes with 
a view of creating the impression in the public mind that 
the courts have in the past and without warrant seized this 
power. The authors assert that such a thing as a judgment 
of a court declaring an act void was unknown in Great 
Britain, from whence came our knowledge of the common 
law and of equity jurisprudence. But, as Lord Bryce points 
out with great clearness in his “American Commonwealth,” 
the British constitution is not to be compared with ours. 
He says: “What are called in England constitutional 
statutes, such as Magna Carta, the Bill of Rights, the Act 
of Settlement, the Acts of Union with Scotland and Ireland, 
are mere ordinary laws, which could be repealed by Parlia- 
ment at any moment in exactly the same way as it can 
repeal a highway act or lower the duty on tobacco.” 

Our National Constitution, on the contrary, was not 
created by Congress or by any legislative body, nor has 
Congress the power to amend or change a single word of 
it or to render its powers ineffective by either direct or in- 
direct methods. A proposed amendment can only become 
effective to change the Constitution by the affirmative action 
of three-fourths of all the States. 

The famous lawyers who drafted our Constitutions, State 
and National, knew that attempts by inferior magistrates 
to adjudicate upon matters over which authority had not 
been granted to them by statute were void, and if action 
was taken to enforce them, the courts would refuse their 
assistance to that end, because such adjudications, being 
without authority, were invalid. Again, municipal bodies 
having certain powers granted them by Parliament to enact 
local rules and regulations sometimes extended their at- 
tempts at making rules and regulations beyond the au- 
thority conferred upon them by the laws of Parliament, 
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and they were in turn void, and so the courts held when- 
ever attempt was made to enforce them against the protest 
of the citizen affected. 

Such holdings were, as Lord Bryce points out, made by 
the courts in England, and the decisions of the courts there 
were followed here in the colonial days. Now, our acts of 
Congress are inferior in authority to that of the Constitu- 
tion, and hence the draftsmen of the Constitution, as well 
as the people generally, knew that under the practice in 
England an act of Congress offending against a superior 
law would be void, and they further knew that in England 
it was the courts that held them to be invalid and unen- 
forceable. 

This general subject is very admirably discussed by 
William M. Meigs in his recently published book, “The 
Relation of the Judiciary to the Constitution.” It appears 
from the instances which he cites that between the time of 
the adoption of the State constitutions and the National 
Constitution it was generally assumed that an enactment 
which violated the State constitution was not only void but 
that it was the duty of the courts in a proper case so to 
adjudicate. Among the cases was one in which Judge 
Wythe, chairman of the committee of the whole of the Vir- 
ginia convention, which ratified the Federal Constitution 
(and whose name is to be coupled with that of Chief Justice 
Marshall in founding the chair of government in this col- 
lege), was a member of the court which considered a Vir- 
ginia statute of 1776, which, it was claimed, though not so 
held by the court, infringed upon the State constitution of 
Virginia. Several members of the court announced their 
views upon the general question and were in agreement as 
to the power of the court and duty to hold a statute uncon- 
stitutional in a proper case. But Judge Wythe said in his 
opinion, among other things: “Nay, more, if the whole 
legislature, an event to be deprecated, did attempt to over- 
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leap the bounds prescribed to them by the people, I, in ad- 
ministering the public justice of the country, will meet the 
united powers at my seat in this tribunal, and, pointing to 
the Constitution, will say to them, ‘Here is the limit of your 
authority, and hither shall you go, but no further.’ ” 

After the close of the Revolutionary War, States unmind- 
ful of the central government passed laws which offended 
against treaties with foreign nations. Countries thus 
wronged, and nearly all of them were, made protest which 
was indeed alarming, so much so as to lead Madison to say 
in the convention which drafted our National Constitution 
that unless it could be prevented it must involve us in the 
calamities of foreign wars. This situation contributed, 
doubtless, toward leading many of the strong men of the 
country to consider the method of getting rid in the future 
of these unfortunate State laws which were being passed 
without paying any heed to the central government or to 
the other State governments. Naturally, the fact that the 
judiciary was the instrument used in England to get rid of 
unauthorized acts of inferior municipal bodies and mag- 
istrates contributed in no small degree toward the plan 
ultimately adopted of making a central or national Consti- 
tution which should be the supreme law of the nation with 
the executive, legislative, and judicial departments of gov- 
ernment in subordination thereto. Following the precedents 
in England and in this country, so far as the State consti- 
tutions are concerned, there would devolve upon the 
judiciary the duty of declaring acts hostile to the commands 
of the Constitution, whether executive or legislative, to be 
void and of no effect. 

In passing, let me say that the first decision of the Su- 
preme Court of the United States holding an act of Con- 
gress to be unconstitutional was in Marbury vs. Madison, 
although statements to the contrary by careful students 
may be found, The actual decision in that case is correctly 
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stated in the syllabus as follows: “Congress have not power 
to give original jurisdiction to the Supreme Court in other 
cases than those described in the Constitution. An act of 
Congress repugnant to the Constitution can not become a 
law.” It will thus be seen that the first decision of the 
Supreme Court of the United States declaring a statute un- 
constitutional concerned one which undertook to confer 
upon that court a larger original jurisdiction than it was 
authorized to enjoy by the language of the Constitution. 
Hence the effect of its decision was to refuse to exercise 
authority which the Congress without constitutional permit 
undertook to confer upon it. That opinion was written by 
a man who will be known as “the great Chief Justice 
Marshall, the expounder of the Constitution,” as long as our 
government shall live. It is fitting that the name of the fore- 
most jurist in all our history shall stand at the head of the 
chair of governmental history in this college. It is most ap- 
propriate also that the name of another of William and 
Mary’s students and jurists, the first great law teacher in 
this country, Judge Wythe, should be connected with that 
of Marshall in the naming of the chair. 

The fact that assaults are being made upon the judiciary 
for deciding, as they are compelled to do now and then, that 
a statute is void because it violates either a State or the Fed- 
eral Constitution, by an element of our population who are 
without roots in the revolutionary days and the formative 
period of our government, makes it necessary that the col- 
leges, and even the high schools, shall teach the youth of our 
land both to know and to cherish the history which inspired 
the fathers to build the most wonderful government ever 
created by man—a government of the people, by the people, 
and for the people. Such a government, for continued suc- 
cess, must depend upon an educated electorate, who, be- 
cause of their trained minds, can not be deceived by the 
ambitious and selfish leaders whose eloquent tongues seek 
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to persuade the people to travel in dangerous paths. Never 
in the history of this country were there here so many 
descendants of non-English-speaking peoples, brought up 
to hate the governments of which they were subjects, and 
who are wholly without knowledge of the principles upon 
which our government was so wisely builded. If their chil- 
dren are made to understand by careful instruction the aims 
of the fathers, the principles which actuated them, and the 
wisdom which inspired their governmental building, they 
will come in time to be a helpful addition to our vast popula- 
tion. But if they are not thus educated it is quite likely 
that great numbers of them will be led by the anarchists, 
the I. W. W.’s, the Russian reds, and others of like char- 
acter to join the forces which openly seek the overthrow of 
our government that they may fatten upon the fruits of 
the people’s labors. 

Jefferson was the first, and through all generations down 
to now the foremost, of all our great statesmen in his efforts 
to bring about the education of all the people, to the end 
that they should intelligently perform their governmental 
duties. It is most fitting that William and Mary College 
is to found a school for that purpose, which is to bear the 
name, as I have already stated, of Marshall and Wythe. 
The purpose is to have the teaching of our governmental 
history so thoroughly done that the hundreds, and in a 
little while perhaps the thousands, who go out each year 
from this old college, famous for its long line of great presi- 
dents and professors and its illustrious students, will in turn 
make the people understand the sources from which our 
leaders in the early days of our country’s history drew the 
principles and the precedents which enabled them in their 
wisdom to build the best governmental system that the 
world ever saw. 
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THE GREEK CITY-STATE 
By J. E. Heath, LL.B. 


I puRPOSE to speak to you to-day on the Greek develop- 
ment of the State. Such a subject covers far too wide a 
field to be treated with any degree of completeness in the 
time at my disposal, even if I had, as I have not, the neces- 
sary information with which to deal with it, and I shall 


accordingly limit what I shall have to say largely to the 


government of Athens, and to Athens chiefly in the fifth 
century B.c. I shall do this, not only because it was at 
Athens, and particularly during the century named, that the 
Greek genius ripened to produce the masterpieces of litera- 
ture and sculpture which are still an inspiration and a model 
for us, but also because it was also then and there that the 
unique form of State known as the City-State was brought 
to its highest development. 

It is difficult for us to realize—at least it has always been 
so to me—that the ancient world ever really existed. Alfred 
the Great, Charlemagne, and the Norman Duke William 
are men of flesh and blood to us. But Cesar and Alexander, 
and back of these, Plato and Pericles, are almost mythical 
figures. Let us try to disabuse our minds of this false feel- 
ing. The men whose history we shall here briefly consider 
were actual men like ourselves. Indeed, as has been truly 
said, no history is more really contemporary than that of 
the Greeks. ‘We are,” says Mr. Ernest Barker, “what we 
are, in a very large measure, because they were what they 
were.” In many ways the paradox is true that the history of 
Athens in the fifth century B.c., is more modern than that 
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of London in the eighteenth century A.D. An Englishman 
or American feels more affinity with the funeral speech of 
Pericles than with the memoirs of Frederick the Great. The 
problems of Greek citizenship touch us to-day because they 
are ours; and they are ours because the experience of the 
Greeks has passed into our existence and merged into our 
being. They are largely the stuff of which our present 
selves and our present world are made. Not merely in the 
sense that then were the foundations of both laid, not 
merely in the sense that we are heirs to the labors of our 
ancestors. We are the Greeks, made what we are now by 
their thoughts and deeds and experiences, our world their 
world at a later stage of an evolution never interrupted, 
but always one and single. 

Not only is this true, but it is also true that these Greeks 
were a branch of the great Aryan race—which is to say 
that they belonged to the same common stock to which we 
ourselves belong. Let us never forget this—this great fact 
of race. Far back, before the dawn of European history, 
their ancestors were literally and truly our ancestors, and 
they were our kinsmen. Of this Aryan race, in its three 
great branches, an English historian—the late Edward A. 
Freeman—has said: 


In the pages of history truly so called—in the records which 
set man before us in his highest form—the records which do not 
simply burthen the memory with the names of barbarian kings, 
but which teach the mind and the heart by the deeds and words 
of the heroes of our common nature—the records which set before 
us, not the physical bigness of Eastern kingdoms but the moral 
greatness of Western commonwealths—in that long history of 
civilized man which stretches on in one unbroken tale from the 
union of the towns of Attica to the last measure of progress in 
England or in America—in this long procession of deeds wrought 
long ago but whose effects still abide among us, of men whose 
very memories have often been forgotten, but whose works still 
live in lands which they never heard of—in this mighty drama 
of European and Aryan history, three lands, three races, stand 
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forth before all others, as those to whom, each in its own day, 
the mission has been given to be the rulers and the teachers of 
the world. 

As the Aryan family of nations, as a whole, stands out above 
the other families of the world, so the Greek, the Roman, and the 
Teuton, each in his own turn, stands out above the other nations 
of the Aryan family. Each in his turn has reached the highest 
stage alike of power and civilization that was to be had in his own 
age, and each has handed on his own store, to be further enriched 
by successors who were at once conquerors and disciples. 

That Greece and Italy had aught in common with the Goth, 
the Frank, and the Saxon, perhaps never came into men’s minds, 
unless indeed we may see some shadows of the great truth in those 
wild tales which spoke of Herakles and Odysseus as leaving traces 
of their presence by the banks of the Rhine and the Danube, as 
well as by those of the Tiber and the Arno. It is to the compara- 
tive method of research that we owe that greatest discovery of 
modern science which puts all these facts in their true order and 
their true relation to each other. From that method we have 
learned that the three ruling races were but tribes of one great 
race, branches of one common stock, detachments of one vast 
army, some of which reached their destined quarters earlier than 
their comrades. We see and know the relation in which the three 
ruling races stand to each other; we see also the relation in which 
they stand to other members of the great family whose place in 
the world’s history has been less brilliant. It may be that the 
Celt came too soon, that the Slav came too late, to have any 
direct share in the work of their brethren; but they are brethren 
none the less. We can now see the great family in its primeval 
home, already arisen far above the state of savages, furnished 
already with the ruling thoughts and the main inventions of 
civilized life. We see men among whom the family life, the social 
life, has already taken the first and greatest steps, who have 
already developed the great conceptions of government and relig- 
ion, who have already learned to build—let us rather say to 
timber—houses, to ear the ground, to tame the horse and the 
hound as their helpers in warfare, either with men of other stocks 
or with the wild deer of their own woods and wastes, with the 
bull whose horns have been taught to sound the song of freedom, 
with the lion whose backward path modern science has mapped 
out from the caves of Mendip to the banks of the Strymon. We 


see the many kindred streams flow off from the common source; 
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one branch has already passed off into the far East, again to meet 
in far-off ages with their severed brethren, to give worthy foes to 
Alexander and to Julian, and to give subjects, teachers, and 
learners, to the founders and rulers of our own realm in the far- 
off Aryan land. They passed to the land of morning; others took 
another line of march, as if to follow the great light whose daily 
course held so deep a sway over their thoughts to his home or to 
his tomb beyond the stream of Ocean. And in that great com- 
pany marched together, not yet parted off into peoples, nations, 
and languages, the forefathers of Camillus and of Brennus, of 
Cesar and Vercingetorix. There marched, as yet brethren of 
one house and speech, the forefathers of Theseus and Achilleus, 
the forefathers of Theodoric and Charles, the forefathers of 
Hengest and Cerdic. And there, carrying as it were the 
brightest destinies of the world within them, marched the men 
of whose stock should come the great champions of right and 
freedom, the forefathers, as yet one in speech and brotherhood, 
of Kleisthenes the son of Megakles, of Caius Licinius, and of 
Simon of Montfort. But after a while they part company. One 
band leads the van of the westward march, to bear the brunt of 
the strife against the older tenants of the land, themselves as it 
were to take their place, to live on in distant islands and penin- 
sulas as isolated fragments of a once wide-spread and unbroken 
people. While the Celtic vanguard presses to the Ocean, two 
other swarms press towards the shores of the two great inland 
seas to whose presence it is owing that Europe has not been as 
Africa, or even as Asia. The Northern swarm lags behind for a 
while, husbanding its strength for the days when its scattered 
tribes should gather themselves into the nations of Germany, of 
Scandinavia, and of England—for the days when offshoots from 
those main stems should grow into the commonwealths which 
have guarded the source and the mouth of the great Teutonic 
stream, which have planted a root of freedom even on the dreary 
shores of Iceland, and which have called into being the mightiest 
commonwealth of all in the new English land beyond the Ocean. 
But our own day was not to come till our kinsmen who pressed on, 
as it might then seem, with a happier lot, to the brighter shores 
of the southern sea had done their work and had made the way 
ready for us. Leaving the common centre as an united band but 
parting off into two companies at the head of the great Hadriatic 
Gulf the forefathers of the Hellenes and the forefathers of the 
Italians spread themselves over the two peninsular lands where 
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the written history of Aryan man was to begin. They played 
their part, each branch in its turn; the Western branch entered 
into the heritage of the Eastern, till the time came when our own 
race was to enter upon the heritage of both, to become the direct 
inheritors of Rome, and, through Rome, the indirect inheritors of 
Greece. 

These, then, are the three great historic races, the races which 
have played the foremost part among mankind, the races whose 
history really makes the political history of men. 


The nomad tribes who called themselves by the common 
name of Hellenes entered Greece as we know between 2000 
and 1500 B.c. By 1400 they had passed over to Crete, and 
by 1000 had taken possession of the remaining islands of 
the A:gean and the western coast of Asia Minor. They en- 
countered and destroyed a civilization which they found 
already existing there. Says Mr. H. G. Wells, in his—‘Out- 
line of History”: 


In the Homeric poems these Greek tribes speak one common 
language, and a common tradition upheld by the epic poems 
keeps them together in a loose unity; they call their various tribes 
by a common name, Hellenes. They probably came in successive 
waves. Three main variations of the ancient Greek speech are 
distinguished; the Ionic, the AZolic, and the Doric. There was a 
great variety of dialects in Greece, almost every city having 
its own output of literature. The Doric apparently constituted 
the last and most powerful wave of migration. These Hellenic 
tribes conquered and largely destroyed the Aigean civilization 
that had preceded their arrival; upon its ashes they built up a 
civilization of their own. They took to the sea and crossed by 
way of the islands to Asia Minor; and, sailing through the 
Dardanelles and Bosphorus, spread their settlements along the 
south, and presently along the north borders of the Black Sea. 
They spread also over the south of Italy, which was called at 
last Magna Grecia, and round the northern coast of the Medi- 
terranean. They founded the town of Marseilles on the site of 
an earlier Pheenician colony. They began settlements in Sicily 
in rivalry with the Carthaginians as early as 735 B. C. 

In the rear of the Greeks proper came the Kindred Mace- 
- donians and Thracians; on their left wing, the Phrygians crossed 

by the Bosphorus into Asia Minor. 
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We find all this distribution of the Greeks effected before the 
beginnings of written history. By the seventh century B.C.— 
that is to say, by the time of the Babylonian captivity of the 
Jews—the landmarks of the ancient world of pre-Hellenic civil- 
ization in Europe have been obliterated. Tiryns and Cnossos 
are unimportant sites; Mycene and Troy survive in legend; 
the great cities of this new Greek world are Athens, Sparta (the 
capital of Lacedemon), Corinth, Thebes, Samos, Miletus. The 
world our grandfathers called Ancient Greece had arisen on 
the forgotten ruins of a still more ancient Greece, in many ways 
as civilized and artistic, of which today we are only beginning 
to learn through the labours of the excavator. 


The question to which I should like to address myself to- 
day is this: How did this world which our grandfathers 
called ancient Greece organize itself politically? What was 
the genesis and development of its constitution and its 
national life? 

I use the expression “National Life.” This, however, is 
inaccurate. There never was a Greek nation, nor indeed, 
for that matter, a Roman nation. After the Persian wars 
there was for a while what might be called an Athenian 
Empire, which lasted until the end of the Peloponnesian 
War, and the Roman Empire endured for centuries after the 
Christian era. But neither Athens nor Rome was ever a 
nation as we use the term. The Greek State and the Roman 
State were mere species of that peculiar form of political 
entity known as the City-State—what the Greeks called the 
“polis.” 

What was this polis? I can best answer this question by 
quoting from Mr. Warde Fowler’s “City-State of the Greeks 
and Romans,” a work which I should like to commend not 
only to students of history, but especially to students of gov- 
ernment and constitutional law. He says: 


By a modern state we mean a country or territory with a 
central government and a capital town; or a group of such ter- 
ritories, each with its government and its capital bound to- 
gether in a federal league, like the United States of America 
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or the cantons of the Swiss Republic. In this form of State 
the capital city is a convenient place for carrying on the central 
government, but does not in and by itself constitute the heart 
and life of the State. The history of modern states shows 
that, while the State is growing, the question is an open one as 
to where the acts of government may best be performed. In 
England this in the middle ages was just where the king hap- 
pened to be, at Winchester, at Marlborough, at the now ob- 
scure Clarendon, as well as in London or at Windsor. Even in 
much later times, after the complete consolidation of a State, it 
has been found perfectly possible to transfer the government 
to other centres besides the capital city; as the king’s govern- 
ment in the Civil War was carried on at Oxford, and the French 
government at Bordeaux in 1870-71. It is plain, then, that in 
a modern State the so-called capital city is not an essential 
part of the State’s life, and has only grown in course of time, 
and from reasons of convenience or tradition, to occupy the 
first place in the minds of the people among all the other towns, 
as the seat of their central government. It is plain, for example, 
that by the State called France we mean the whole French 
people living on French territory, and having their political 
existence, not as Parisians but as Frenchmen, with a convenient 
centre, Paris. 

But the Greeks and Romans conceived of their State as 
something very different from this. Athens, Sparta, Miletus, 
Syracuse, Rome, were themselves cities, with a greater or less 
amount of territory from which they drew their means of sub- 
sistence. This territory was indeed an essential part, but it was 
not the heart and life of the State. It was on the city that the 
heart and life were centered, and the territory was only an ad- 
junct. The Athenian State comprised all the free people living 
in Athens, and also those who lived in the Attic territory; but 
these last had their political existence, not as inhabitants of 
Attica, but as Athenians, as citizens of the polis of Athens. 
So, too, the Roman State, even when it had extended its 
territory over the whole Italian peninsula, was still conceived 
of as having its heart and life in the city of Rome, with a 
tenacity which led to much trouble and disaster, and ultimately 
to the destruction of this peculiar form of State. It is, then, a 
City-State that we have to deal with in Greek and Roman 
history; a State in which the whole life and energy of the peo- 
ple—political, intellectual, religious—is focused at one point, 
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and that point a city. To understand the life and work of these 
two peoples, it is indispensable to get a firm grasp of this fact; 
for their development from first to last was profoundly affected 
by it, and almost all their contributions to civilization may be 
traced to it directly or indirectly. 


And this author goes on to say that the polis was in most 
respects, if not in all, a more perfect form of social union 
than the modern State. Here is the argument: 


What is a State, and what constitutes its excellence as such? 
A State is an aggregation of free human beings, bound together 
by common ties, some of which may be called natural ties, 
some artificial The chief natural ties are community of race, 
of language, of religion, of sentiment or historical association, 
and lastly of land, i.e., of the territory which the State occupies. 
The most important artificial ties are law, custom, executive 
government; these are common bonds which the people have 
gradually developed for themselves, and are not, in the same 
degree as the natural ties, original factors in their cohesion. 
There are also other ties which do not fall exactly under either 
of these divisions, such as the common interests of commerce 
and of self-defense. 

It may be doubted, however, whether any modern State 
has realized the force of these various ties in the same degree 
as did the City-State of ancient Greece and Italy. The city, in 
which was their heart and life, could exert over the citizens a 
more powerful influence than a modern country, for it was 
capable of being taken in at a glance both by eye and mind, 
like Rome from the Janiculan Hill: 


“Unde totam licet estimare Romam”’ 


The delight of the Greek poets in the cities they celebrate, 
whether they are in their own homes, or those of their patrons, 
arises from this feeling of civic patriotism much more than 
from the enjoyment of natural beauty in and for itself. In 
regard to the tie of race, the citizens, though not always the 
whole number of inhabitants, were homogeneous and spoke the 
same language; and this meant more than it does now. It 
meant not only a binding connection by descent, but one by 
religion also; for to believe that you and your fellow-citizens 
were descended from the same stock implied necessarily that 
you shared the same worship. The unifying power of religion, 
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too, as has often been shown, was itself so strong and irresistible 
as to be almost beyond the comprehension of a modern un- 
familiar with the life of the ancient world. The gods of the 
city were not only its patrons and protectors; they were looked 
on as actually inhabitants of it, who could not, and would not, 
desert it except under conditions too terrible to be contemplated, 
and who were indissolubly. connected with all its history and 
fortunes. No wonder, then, that besides race, language, and 
religion, that other tie of common sentiment, or, as the Greeks 
called it, Ethos, which in modern times is a powerful factor in 
nationality, should have been doubly strong in the ancient world. 
It was far less vague, far more distinctly conceivable, then than 
now; for as the city was itself the State, and all the citizens were 
brought up on the same plan, and for a common end within a 
limited space, it was natural that they should look on them- 
selves and their city, on their duties and delights as citizens, 
with a common pride and exclusiveness which we of the modern 
world can hardly realize. And if we add to all this the unifying 
power of the artificial ties, of law and custom and government, 
which in the polis were at least as strong as in the modern 
State, and in some cases even stronger, we get a picture of a 
Statehood—if the term may be used—as perfect, it would seem, 
as man can ever expect to live in. That there were indeed weak 
points in this form of State is true enough; every organism is 
liable to its own special diseases or parasites. The very intensity 
of the State life within the polis led in many cases to intense 
bitterness of faction when faction had once broken out and to a 
corresponding weakness in the relations of the State to other 
States, or to the less civilized world. Yet on the whole it must 
be allowed that the idea of the State, with all its fruitful civil- 
izing results, has never again been so fully realized since the 
polis was swallowed up in the Roman Empire; the ties that hold 
a State together have never been seen working together with 
such strength and vitality. 


Does it not follow, then, he asks, that the life history of 
this small but highly organized form of State must be in 
some respects peculiarly valuable? If, he says, the history 
of France is a more instructive story than that of less per- 
fect modern States, then a history of the polis must be more 
instructive still, as the biography of a man of strong char- 
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acter and original genius, even if his life has been passed in a 
comparatively limited sphere of activity, has more to teach 
us than the life of a man of coarser fiber whose interests 
and influence reach over a much wider area. If the best 
history—history in the truest sense of a word of wide 
meaning—is that of the life of a State which most fully 
expresses the needs and aspirations of men bound together 
in social union, then the history of the polis is so far more 
valuable than that of any modern State. 

When the Greeks came into the peninsula which they 
afterward permanently occupied, they settled down on the 
land in the form of organization known as the village com- 
munity. This consisted of a number of families united to- 
gether. Kinship was the foundation stone of the society, 
although in time this came to survive as a fiction merely, 
but as a fiction firmly believed in. The government of the 
community was in the hands of a council consisting of a 
group of heads of families with a headman to preside over 
it. The land was held in common by all the families com- 
posing the group. Lastly the community had a common 
form of worship. Now the City-State of which we have 
spoken—and this applies to Rome as well as to the City- 
States of Greece—was formed out of a union of these vil- 
lage communities. The motives which prompted this union 
were chiefly an attachment to the land—which eventually 
became stronger than the ties of kinship—and the neces- 
sities of self-defense. There was, besides, a third influence, 
equally as strong as the two I have mentioned; namely, 
the renown of some center of religious worship. Wherever 
we turn, in Greek or Italian history, says Fowler, we find 
that all unions of communities, small and great, are invari- 
ably held together by the bond of a common worship, a 
special devotion to some protecting deity or combination of 
deities. It is only a belief which could overcome the im- 
mense difficulty which men felt in giving up old habits and 
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small liberties for the restrictions and discipline of a more 
highly organized life. 

Attica or Athens, the greatest of the Greek City-States, 
comprised in the fifth century an area of about one thou- 
sand square miles. Thus it was not merely a city, but em- 
braced a large district in addition. It contained a popula- 
tion of between 310,000 and 425,000. Of these 90,000 were 
slaves, and 45,000 of alien birth, known by the name of 
Outlanders. The adult free citizens numbered about 40,- 
000. One-half of the population lived in the central town, 
which was double, and contained a port, the well-known 
Pireus, as well as the city proper—the other half in the 
adjacent country. The whole city was divided into about 
one hundred demes, important areas of local government. 
The citizens of the territory outside of the city proper were 
a part of its citizenship equally with those who dwelt within 
the city walls, and came regularly into the city on all stated 
occasions to take their part in its government. That is to 
say, this City-State, which in this one century alone pro- 
duced A®schylus, Sophocles, Euripides, Socrates, Plato, 
Thucydides, and Pericles, was in area about the size of 
Norfolk, Princess Anne, and Nansmond counties of Vir- 
ginia, with a slightly larger population. 

In the course of its history as a City-State, Attica, or 
Athens, tried all the forms of government prevailing in 
antiquity—first monarchy, then aristocracy, and _ lastly 
democracy. At Rome, says Fowler, there is every sign that 
monarchy came to an end suddenly, and as the result of an 
attempt on the part of a powerful ruler to override the 
aristocracy. But at Athens, he says, the king’s power fell 
to pieces gradually, and came to an end not through increas- 
ing strength but through increasing weakness. The noble 
families had, in part at least, left the country districts and 
come into the city, and thus found their opportunity of 
slowly closing in upon the king. There seems never to 
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have been any serious effort on his part to resist them. 
There is no Attic tradition of misdoing or tyranny on the 
part of the king. The word Basileus was never held in 
execration by the Athenians. We do not hear that any 
attempt was made by the king to take the people into 
partnership and play them off against the nobility. There 
is no trace of any memory of hot blood or evil doing in 
this revolution. 

The development of the constitution proceeded gradually 
and rationally until complete democracy was reached. There 
are, says this author, few surprises in Athenian political 
history—the constitution grows with the growing intel- 
ligence of the people, whose love of order and sterling good 
sense are obvious throughout. 

Following the monarchy came government by a close 
corporation composed of groups of noble families—those 
who could alone hold office and alone bestow office. The 
political organ of this corporation was the Council of the 
Areopagus. There followed also a distribution of the func- 
tions of government hitherto monopolized by the king, in- 
cluding not only those which were religious, but the military 
and judicial as well, among the officials elected by the 
privileged body. These two factors—a privileged electorate 
and a privileged official class—constitute, as has been well 
said, the essence of all aristocratic government. This, then, 
says the author from whom I have already quoted so freely, 
is the point at which the constitutional history of the ancient 
State begins. It is a great epoch, for now begins also the 
idea of political order. Not of order merely in the sense of 
traditional and trustful obedience to a hereditary monarchy, 
but order in the sense of conscious organization by an intel- 
ligent body of privileged individuals. 

But an aristocracy, as we know, tends to become narrow 
and selfish. In time it ceases to be the rule of the wisest 
and the best, and becomes the rule of the few and the rich. 
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And so it was at Athens. During the seventh century that 
part of the population which we should now call the middle 
classes began to question the justice of their exclusion from 
a share in the government of their country. Then, toward 
the close of that century, began the contest which, after 
the interlude of the tyrants, ended, at the close of the next 
century, in the complete realization of democracy under 
Kleisthenes. 

And what sort of a democracy was this? 

We call ourselves a democracy, but we are not one. We 
are not governed by the people, for such a thing is impos- 
sible in a territory stretching from ocean to ocean. When 
we call ourselves a democracy, we only mean that we are 
governed, both in nation and in state, by those representa- 
tives who fill the various offices which exist among us. When 
the Athenians called their constitution a democracy, they 
meant literally what the word itself expresses—that the peo- 
ple undertook themselves the work of government. 

We divide government into the three great departments: 
legislative, executive, and judicial. In England, Parliament 
—here, our State and National legislatures—constitute the 
legislative department. At Athens, under Pericles, it was 
the Ecclesia—or Assembly of the people—of all the people 
who enjoyed political rights. As we should say, it was the 
people in mass meeting assembled. It met in regular ses- 
sion ten times a year, but the extraordinary meetings in- 
creased this number to a meeting every ten days. It met 
in the open air, and every free Athenian over the age of 
eighteen years was qualified to attend and vote. No quorum 
was required for ordinary business, but it is said that a 
quorum of 6000 was necessary for certain measures; as, for 
instance, dispensing with laws, conferring citizenship, or 
imposing ostracism. 

The program of this Assembly, or its agenda, as we should 
now call it, was arranged for it by the then acting committee 
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of the Council, of which I shall speak presently. The Greeks 
looked upon the laws of Solon, enacted during the preceding 
century, very much as we in this country formerly looked 
upon the Constitution of the United States—as something 
which did not need amendment, and so the Assembly—that 
is, the people—met, not to pass laws, but to discuss ques- 
tions of policy. These questions included every matter of 
vital interest to the State: decisions of war and peace, 
negotiations with other States, the management of the mil- 
itary forces, general questions of finance and of religion, 
and complaints against the public conduct of individuals. 

I come now to the executive. I shall omit any refer- 
ence to the archons, and strategi, and the lesser public offi- 
cials, and come at once to the Council. This Council was 
the mainspring of the executive government. 

It consisted of five hundred members, who were chosen 
by lot, out of candidates elected annually, on a propor- 
tional basis, by the one hundred demes. Any citizen was 
allowed to stand, provided he had not already served twice 
as a councilor, and in this way a large proportion of the 
citizenship body found its way by rotation into the Council. 

It had a number of independent executive duties of its 
own, which it performed subject to the approval of the peo- 
ple. It also served, as we have just seen, as what we should 
now call a steering committee for the Assembly. It also 
sat daily to transact current business between Assembly and 
Assembly. It was divided into ten subcommittees of fifty 
each, one for each tribe, and these respective committees 
served separately for a tenth part of the year. It also con- 
trolled finance, and made all the necessary arrangements for 
the election of officials. It cannot be stated how often it 
met in full session, but the various committees of fifty sat 
daily. 

We are all familiar with the system of courts in England 
and in this country. We know that they are presided over 
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by judges who are learned, or who are supposed to be 
learned, in the law, to whom are submitted for decision 
questions of law. We also know that in both countries we 
have what is known as the jury system—a system so ven- 
erated and so prized that it stands to-day in the Federal 
Constitution just as it stood when that Constitution was 
adopted, and continues to exist in full vigor in the several 
States, though somewhat modified in nonessential particu- 
lars. This system has come down to us from the days of 
Henry II, and can be traced back to the fiscal machinery 
of the Frankish Empire. It is simply a popular commission 
or tribunal—a tribunal taken from the country at large. 
The twelve men selected to try an indicted person, or to try 
an issue between man and man, are simply the representa- 
tives—the commissioners—of the entire body of the people. 
So true is this that when a party in his pleading demands 
a trial by jury he says that he puts himself upon the country. 

In Greece also they had a jury system, but one that was 
infinitely more popular than ours. Six thousand jurymen, 
of the requisite age of thirty years, were chosen annually by 
the demes for jury service throughout the country. As the 
population of the demes varied, there was here, too, a system 
of proportional representation. Lots were then drawn as to 
who should serve. In time the work of the courts increased, 
and it was not always easy then, as it is not easy now, to find 
men who could spare the time to serve. Pericles sought to 
overcome this by paying every juryman a decent day’s wage 
for his services. ‘So,’ says Zimmern, in his work on the 
“Greek Commonwealth,” “every morning of the year, except 
on the numerous feast-days (more numerous, foreign liti- 
gants used to complain, than anywhere else in Greece), these 
6000 would trudge into Athens, if they lived in the country, 
and present themselves at their old Judge Theseus’ temple. 
Here they would be told if the courts had work for them; if 
they had, lots would be drawn, and, unless they were very 
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unlucky, they would go off to court in batches of hundreds, 
sure of their meals for the day, to hear cases from every part 
of the Athenian Empire. So far as we know, they did their 
work very well; amid much grumbling on other matters no 
complaint on the score of corruption or unfairness in indi- 
vidual cases has come down to us. No court consisted of 
less than 201 jurymen and, as one of these grumblers re- 
marked, so far as corruption is concerned, there is safety in 
numbers.” 

Such was the constitution in theory; and if the practice 
was according to the theory, then here indeed was there a 
government of the people, by the people, and for the people. 
Was the practice according to the theory? The verdict of 
history is that it was “that in the golden age of Athens 
the interests of the State and of the individual were more 
perfectly identified than in any other State of antiquity”; 
and that the proud boast of Pericles was in great measure 
justified: “While we are thus unconstrained in our private 
intercourse, a spirit of reverence pervades our public acts; 
we are prevented from doing wrong by respect for authority 
and for the law.” | 

If a village community could forever remain small and 
isolated, such a form of government might best answer the 
needs of the inhabitants. But its effect was to limit the 
idea of patriotism to the walls of the city. Hellas was a 
mere geographical term, not a nation. The separate cities 
feared each other as much as they feared the barbarians— 
a term applied by them to any nation not Greek. Only 
great emergencies threatening all alike, like the Persian 
invasion, brought about temporary common action. Their 
main wars were with each other. As Athens, Sparta, and 
Thebes at different periods secured the hegemony, their 
only idea of ruling was to put despots of their own over the 
subjugated towns. The thought of a league or confedera- 
tion composed of cities with equal powers never occurred to 
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them, so that the rule of the principal city was an alien 
rule to the others. The theory of governmental action by 
selected representatives, rather than by direct popular vote, 
was unknown. 

The inevitable consequence was that the several com- 
munities whose aggregate area composed ancient Hellas 
were successively conquered by nations whom they dubbed 
barbarian. 

After the days of classic Greece, there was a glimmer of 
hope in the formation of the Achaian League. It was com- 
posed of a number of cities or towns in the northern half 
of Peloponnesus. Polybius and, later, Freeman (in the fifth 
chapter of his history of ‘“Federal Government”) give us its 
history and organization in detail. While lacking any 
feature of representative government, each town had equal 
rights; and citizens of each town had votes in the national 
assembly which met at the capital. But the voters of each 
town gathered in separate caucus and decided how the vote 
of their city should be cast. The citizens of the separate 
cities were also citizens of the League, thus illustrating in 
partial fashion at so early a date the theory of dual allegi- 
ance subsequently developed in such successful manner by 
the draftsmen of our own Constitution. 

There are many striking similarities between the govern- 
ment of the League and our own Constitution. The unit 
vote of the component parts had its exact counterpart in 
our Articles of Confederation, and is embodied in several 
provisions of our Constitution—as when the election of a 
President is thrown into Congress, and in the provision for 
amendments. 

The transaction of all business with foreign nations was 
in the hands of the League and denied to the separate 
towns, as in our Constitution. 

The head officer was called a general (strategos), but his 
powers included many civil functions, just as our President 
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is commander in chief of our military establishment. As 
to this Freeman says (in the above-mentioned work): 

The general position of the Chief Magistrate in the two con- 
stitutions is strikingly alike, and the more so when we remember 
that the historical origin of the two offices was wholly different. 
The American President, like the Athenian Archon or the 
Roman Consul, inherited, under the necessary limitations of a 
republican system, the powers of which the King was deprived 
by the Revolution... . 

But the Achaian General did not succeed any King; if there 
ever was one King over all the old Achaian cities, it was in a long 
past and mythical time; the single General succeeded to the 
functions of the two Generals whom the League originally elected. 

But the general resemblance between the Heads of the 
two Unions is obvious. . . 

The two constitutions are as like one another as under their 
respective circumstances they could be. 

These are but a few of its resemblances to our Constitu- 
tion. Many more are set out in Freeman’s work. But they 
are enough to show that the student of our constitutional 
history is wasting no time in their study, and that no 
apology is necessary for bringing to your attention these 
Hellenic developments of government; for I am but taking 
you back to one of the fountainheads of our own. Of the 
men who drafted our Constitution more than half had re- 
ceived a college education, and seven of them were either 
alumni of this institution or had been brought in other ways 
under the shadow of its influence. Their reported speeches 
are full of allusions to Greek and Roman history, and there 
can be no doubt of its influence upon them. 

The golden age of Athens has had its counterpart in the 
history of other countries. Another such period was that 
of Elizabethan England. Still another, I like to think, was 
that of Revolutionary Virginia—the Virginia of Williams- 
burg and William and Mary, the Virginia of Washington, 
Mason, Pendleton, Wythe, Richard Henry Lee, Jefferson, 
Marshall, Madison, and last, but by no means the least, 
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Patrick Henry. Here, at this ancient capital, hallowed by 
the memories of those days—here, above all the other places 
in this land, it is fit that there should be established this 
school of constitutional law and government. It was on 
this spot, more than at Boston or at Philadelphia, that this 
nation had its birth. Perhaps, in the days to come, it will 
Owe its preservation as an Anglo-Saxon land—a land of 
English speech and English and American law—to those 
who shall here, and at other like institutions, hand on to 
the generations that shall come after us the traditions, the 
beliefs, the principles, and the ideals which for a thousand 
years have been the common heritage of our race. 


GOVERNMENTAL TYPES OF THE ROMAN AND 
MEDIEVAL ITALIAN REPUBLICS 


By Robert M. Hughes, M.A., LL.D. 


GOVERNMENT in its origin must have worked along sub- 
stantially similar lines among the different races of man- 
kind. In fact Huxley contends that, at the outset, human 
society was as much a product of organic necessity as that 
of the bees. But he soon takes man out of the realm of 
the organic in which he leaves the bees by admitting the 
existence of a state of mind which at one time he calls 
sympathy, at another a regard for the opinion of his fel- 
lows, and at another an artificial personality called con- 
science. And he is soon forced, “however regretfully,” to 
admit that the principles of evolution, or the process of 
direct selection, can not be applied to human society with- 
out a serious weakening, or destruction, of the bonds which 
hold it together. 

But whether society and government sprang from qual- 
ities of matter or qualities of mind, its first form, at least 
among the races to which we trace our ancestry, was the 
family. Though there may have been a very early period 
when the mother was the head of the little brood, due to 
the fact that there was no single identifiable father, the 
earliest traditions of our ancestors begin with a patriarchal 
head. The power of the father over his family was su- 
preme, even to the infliction of the death penalty on his 
children. 

It took but a short time for the unit of the family to be- 
come too unwieldy. As it grew, and children and grand- 
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children married and had families of their own, the head of 
each family ruled it, and the common ancestor was lost 
sight of or deified. And so the next unit was an aggrega- 
tion of families who traced descent from a common ancestor 
and were brought together by that fact, and by similar 
religious rites and beliefs. Such religious beliefs, for ex- 
ample, may have been a worship of the God of their fathers, 
as in the case of the Hebrews, or of their fathers as Gods, 
or Demigods, as in the case of the Greeks and Romans. 

A reasonable English designation of this unit would be 
a “Clan,” like the Clan Cameron, or “House,” like the 
House of Stuart. 

The growth of population and other circumstances, such 
as common sentiments or protection from common enemies, 
gradually caused a coming together into larger units, called 
Tribes, and these into States or Nations, large or small 
according to varying conditions. 

Even when these larger units took definite shape, they 
did not necessarily have a local habitation. They were 
frequently nomadic, and many early invasions were really 
armed emigrations, like the Israelites into Canaan and the 
Cimbri and Teutones into Italy. But their purpose, after 
all, was a place in the sun; and the development of govern- 
ment and society has been the freest and greatest when it 
gives the privilege to each individual citizen of owning a 
piece of his mother earth which he may call his home. For 
the soldier is nerved to deeds of heroism when 

“He saw on Palatinus 
The white porch of his home.” 

The accomplished scholar and lawyer who preceded me 
has shown how the growth of the Athenian State has 
illustrated this evolution of government. He could not 
carry it far, because Athens never ruled any extended ter- 
ritory for a period that could be considered long when we 
are dealing with the history of nations. 


Government Types of the Roman 69 


When I take up the theme of Roman government, I 
have a far wider range. 

Roman tradition places the foundation of Rome as 752 
years before Christ, and their chronology was made to date 
from the foundation as “Anno urbis condite.”’ To illustrate, 
the expulsion of the kings took place a.u.c. 244, which cor- 
responds to B.c. 508. 

The Romans trace their origin through AXneas to the 
East, and comparative philology indicates that they and 
the Greeks had in some strains of their blood a common 
origin as Aryans. 

Their settlement upon the banks of the Tiber was at first 
so weak, and the character of their population so dis- 
reputable in the eyes of their neighbors with marriageable 
daughters, that they had to steal their wives by a strategem, 
which was soon forgiven by the wives but not by the 
parents. The resulting war ended in a strong settlement 
of the opposing nation on one of the hills of Rome, and a 
union which added greatly to the city’s power. 

As the date of the foundation was at a time when the 
progress of the human race had passed beyond the patri- 
archal as a political unit, the smallest unit in Rome was the 
gens, composed of related families, and therefore cor- 
responding to the Clan or House. A combination of these 
formed the curia, which was the next highest unit, which 
had a common place of worship and a certain defined area. 
It thus resembled what we now call the parish. And these 
were grouped into larger units called tribes. 

At first there were but three tribes, corresponding to the 
three original elements, the Ramnes or Romans, the Tities 
or Sabines, and the Luceres or Etruscans, whose powers and 
privileges were inferior to the other two. The right of 
suffrage was limited to the patricians, who were the first 

settlers, or the F. F. V. class of Rome. 
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Their assembly was called the Comitia Curiata, for it 
was an assembly not of individuals but of curie voting as 
curiz. This was at first the Populus Romanus. 

Then there was the Senate, composed of old men, first 
appointed by the king, from the two older tribes. They 
nominated the king, and proposed measures to the assembly, 
which acted upon their nomination or proposal. They were 
an integral part of the government, so recognized on the 
standards, which bore the initials S. P. Q. R. “Senatus 
Populusque Romanus.” 

New settlers in the city or vicinity had at first no political 
rights, and constituted the plebs, or plebeians. By the time 
of Servius Tullius, the sixth king, they had become numer- 
ous, in many instances wealthy, and formed the backbone 
of the army. 

He effected a great change by the establishment of units 
called centuries, ostensibly for military purposes. He made 
thirty tribes, four urban, and twenty-six suburban, still 
leaving to the patricians their original organization into 
curie, and giving them six centuries. 

The centuries composing the new tribes were classified 
according to their financial ability to arm and equip them- 
selves for military service. The richest constituted the 
equites or cavalry, and were grouped in twelve centuries. 
Then there were one hundred and fifty centuries, graded 
according to the ability to furnish heavy or light arms and 
armor. Those able to furnish practically no armor or 
weapons were thrown into one century called the proletarii. 

The assembly of these was called the Comitia Centuriata, 
and here also the voting was not by individuals but by cen- 
turies. To it much of the governmental power of the 
Comitia Curiata was transferred, thus giving the plebeians 
a voice in the government based on property. 

This still left the poor at the mercy of the rich, as a com- 
bination of patricians and rich plebeians had the control. 
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The expulsion of the kings increased the power of the 
Senate, which was patrician. Its oppression of the com- 
mons led to a secession, and plans on their part to build a 
city for themselves. The result was the concession of a 
right to elect tribunes as protectors primarily of the com- 
mons, with power to negative laws against their interests— 
a provision which has given the word ‘‘Veto”’ to our political 
vocabulary. 

The struggle over the division of the public lands resulted 
first in the agrarian law of Cassius (A.U.c. 267; B.c. 485) 
and the signal triumph of the commons in transferring much 
of the governmental power to the Comitia Tributa, where 
they voted regardless of wealth, and which was the real 
popular assembly of Rome, this being the effect of the 
Publilian law (A.u.c. 281; B.c. 471). 

The executives who took the place of the kings were two 
consuls, elected by the centuries but invested with the im- 
perium by the curie, and long chosen only from the 
patricians. In great emergencies the Senate could choose 
a dictator, who had supreme power, but could only hold 
office for six months. 

Justice, as is usual at the outset, was first administered 
by the king, then by the consuls, with certain high crimes 
tried by the popular assembly, and as the state grew, the 
trial of civil matters was in the hands of pretors and other 
inferior officers. The word judex does not at all correspond 
to our judge. The judex simply decided questions of fact 
referred to him by the pretor, and therefore was more a 
juror or commissioner in chancery. 

The result of the short rule and overthrow of the Decem- 
virs was to increase the powers of the Comitia Tributa or 
popular assembly. 

It will be observed that in all this description of the 
“Populus Romanus” there was no trace of representative 
- government. All legislation was by the people direct. 
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It is now in order to describe the other part of the gov- 
ernment, the Senate, so famous in song and story, and so 
influential that it is named first in describing the Roman 
State “Senatus Populusque Romanus.” 

It was not in any sense a representative body. It was 
till late in Roman history chosen from the patricians alone, 
and was recruited by the appointment thereto of the higher 
magistrates, who retained their seats after their terms of 
office had expired, and for life. From a.u.c. 311 (B.c. 441) 
they were enrolled by the censors, and were three hundred 
in number till the time of Sylla, who raised the number to 
five hundred. They were required to be at least thirty 
years old. They embodied the aristocratic element of the 
government, but they were a wonderful deliberative body, 
and frequently made concessions to the plebeians that were 
against the interests of their own class. The order and 
dignity of their proceedings are worthy of emulation to this 
day. 

Their powers, originally great, were steadily curtailed in 
the long struggle with the commons, though to the end of 
the republic, the conduct of foreign matters fell practically 
exclusively to them. 

They were a check upon the powers of the more numer- 
ous commons, and the political history of Rome, which it 
would take too long to trace in detail, is a story of gradual 
encroachments upon its powers by the populace. 

The measures of the Gracchi (A.U.c. 619-631; B.c. 133- 
121) so curtailed the powers of the Senate as to destroy its 
value as a check. This was mainly due to the law which 
forbade the Senators from acting as judges, and substituted 
the equites in their stead. In fact Montesquieu attributes 
to this the downfall of Roman liberty. He says: 

Le Sénat avoit bien une partie de la puissance exécutrice; 
il avoit quelque branche de la puissance législative: mais cela 
ne suffisoit pas pour contre-balancer le peuple. II falloit qu'il 
eit part a la puissance de juger; et il y avoit part lorsque les 
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juges étoient choisis parmi les sénateurs. Quand les Gracques 
privérent les sénateurs de la puissance de juger, le senat ne pus 
plus resister au peuple. Ils choqucrent donc la liberté de la 
constitution pour favoriser la liberté du citoyen; mais celle-ci se 
perdit avec celle-la.t 

The extension of the suffrage to all loyal Italians as the 
result of the Social War, by making the electorate so large, 
completed the work; and the history of the republic to its 
downfall is but the story of ambitious demagogues cajoling 
the populace into giving them power by appeals to their 
prejudices or avarice. Marius, Sylla, Pompey, Cesar, and 
Augustus told the story of the loss of liberty by appeals to 
a mob whose only cry was “Panem et Circenses,” or in 
modern parlance, ‘“‘Victuals and Vaudeville.” 

So far our attention has been centered upon the domes- 
tic government of the Roman Republic. When its armies 
conquered regions beyond Italy, and it awoke from a dream 
of world conquest, it attempted to govern its conquered ter- 
ritories by officials sent out from Rome and accountable 
only to Rome. The government of the provinces was there- 
fore largely a question of the individual ruler. Many were 
worthy, some were oppressive and corrupt, others were 
ambitious and, protected by distance, strove to build up a 
personal following. Representative government being un- 
known to them, the provinces judged Rome by its local 
official. Says Montesquieu: 

Voila ce qui fit que la force des provinces n’ajouta rien a la 
force de la république, et ne fit au contraire que 1’affoiblir. 
Voila ce qui fit que les provinces regardérent la perte de la 
liberté de Rome comme l’époque de l’etablissement de la leur.* 

Here we see the contrast between the Greek and Roman 
ideas of government. To the Greek it did not extend be- 
yond the walls of his own city. They knew no Grecian em- 
pire of any long duration. Not one of them lasted through 

1 Esprit des Lois, Livre XI, ch. xviii. 
2 Esprit des Lois, Livre XI, ch. xix. 
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two generations. Their government was local government 
run mad. 

The Roman ideal of world conquest necessarily involved 
some government of their conquests. But they could not 
see beyond the confines of their own city in the selection 
of rulers for their subjects. 

As to all but Rome itself, their government was cen- 
tralization run mad. 

And so we see Republican Rome end in a despotism from 
its very efforts for unrestrained liberty of the people. How 
remote from the days of brave Horatius: 


Then none was for a party; 

Then all were for the state; 

Then the great man helped the poor, 
And the poor man loved the great: 
Then lands were fairly portioned; 
Then spoils were fairly sold: 

The Romans were like brothers 

In the brave days of old. 


The fall of the Roman Empire (A.p. 476) finally resulted 
in the growth throughout Italy of city-republics. It had 
been the purpose of this lecture to trace their development, 
but limitations of time prevent even a brief review. The 
annals of Florence and Venice would alone require more 
than one lecture period for any intelligent discussion. 
Politically they show an eternal struggle between the aris- 
tocratic or wealthy classes and the popular class. The fight 
of the popular class was rendered hopeless by the constant 
aggressions of foreign powers. “Beyond the Alps lies 
Italy” from the days of Hannibal has been the temptation 
held out to the hungry hordes of the north to descend upon 
its fertile plains and despoil its wealthy cities. Germany, 
France, and Spain at various times endeavored to subdue 
it. Dangers of a foreign yoke and continual contests be- 
tween domestic factions gradually caused Florence to be- 
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come a despotism and Venice an oligarchy which is a 
synonym for all that is oppressive. 

But those city republics at least teach a negative lesson. 
They show us what to avoid, and serve as a warning if not 
as a model, as far as their political career is concerned. 

But they placed the world under lasting obligations. 
They preserved and handed down to us the Roman law, 
which had reached its highest development before Hengest 
and Horsa landed in England (the Justinian codes being 
mainly compilations from preéxisting materials). To it 
the common law is indebted far more than Blackstone and 
Coke were ever willing to admit, its contributions to our 
private law, as distinguished from our governmental law, 
being especially great. 

They fought the battles of Christendom against the Turk, 
and by reason of their maritime prowess were the traders 
of the world, and laid the foundations of our law of the 
sea. They brought to the West the civilization of the East, 
to soften the rude Northmen and Teutons. The infidel 
could not subdue them and the deep had no terrors for 
them. An Italian discovered the New World, and another 
Italian named it. 

But my hearers have probably begun to wonder ere now 
why they should be told about these old institutions which 
have long since passed away. ‘This is a practical, self- 
sufficient age, and must be shown. 

The answer is, that our Constitution can not be under- 
stood, unless we take note of the atmosphere which its 
draftsmen breathed, and the habits of thought to which 
they had been trained. It is not enough to learn by rote 
the letter of our Constitution; we must enter into its very 
spirit. 

As to their training, Bancroft says: 


Of the fifty-five in the convention, nine were graduates of 
Princeton, four of Yale, three of Harvard, two of Columbia, 
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one of Pennsylvania; five, six, or seven had been connected with 
William and Mary; Scotland sent one of her sons, a jurist, who 
had been taught at three of her universities, and Glasgow had 
assisted to train another; one had been a student in Christ 
Church, Oxford, and he and three others had been students of 
law in the Temple. To many in the assembly the work of the 
great French magistrate, on the “Spirit of Laws,” of which 
Washington with his own hand had copied an abstract by Madi- 
son, was the favorite manual; some of them had made an anal- 
ysis of all federal governments in ancient and modern times, 
and a few were well versed in the best English, Swiss, and 
Dutch writers on government. They had immediately before 
them the example of Great Britain; and they had a still better 
school of political wisdom in the republican constitutions of their 
several states which many of them had assisted to frame. Al- 
together they formed “the goodliest fellowship of” lawgivers 
“whereof this world holds record.’* 


As to his own investigations, Madison gives the following 
reason for undertaking the laborious task of acting as a 
volunteer reporter: 


The curiosity I had felt during my researches into the history 
of the most distinguished confederacies, particularly those of 
antiquity, and the deficiency I found in the means of satisfying 
it, more especially in what related to the process, the principles, 
the reasons, and the anticipations, which prevailed in the forma- 
tion of them, determined me to preserve, as far as I could, an 
exact account of what might pass in the Convention whilst exe- 
cuting its trust; with the magnitude of which I was duly im- 
pressed, as I was by the gratification promised to future curiosity 
by an authentic exhibition of the objects, the opinions, and the 
reasonings, from which the new system of government was to 
receive its peculiar structure and organization.* 


A cursory reading of the debates reveals numberless ref- 
erences to the governments of Greece and Rome. The 
speeches of Dickinson, Butler, Madison, Wilson, Hamilton, 
and Pinckney are replete with such allusions. 


3’ Bancroft, History of the Constitution, Vol. II, p. 9. . 
4 Elliott’s Debates, Vol. V, p. 121. 
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But we hardly need study the fathers to draw some moral 
from our examination of Roman governmental history. 

Attention has already been called to the provincial gov- 
ernment of conquered peoples by Rome, and it has been 
characterized as centralization run mad. We may read in 
this a warning against too great a tendency to centralization 
in our own government. Let one of our greatest historians 
speak: 


It used to be said that so huge a people as this could not be 
kept together as a single national aggregate—or, if kept together 
at all, could only be so by means of a powerful centralized 
government, like that of ancient Rome under the emperors... . 

If the Roman Empire could have possessed that political 
vitality in all its parts which is secured to the United States 
by the principles of equal representation and of limited state 
sovereignty, it might well have defied all the shocks which 
tribally organized barbarism could ever have directed against it. 
As it was, its strong centralized government did not save it from 
political disintegration. One of its weakest political features 
was just this, that its strong centralized government was a kind 
of close corporation, governing a score of provinces in its own 
interest, rather than in the interest of the provincials. In con- 
trast with such a system as this, the skilfully elaborated Amer- 
ican system of federalism appears as one of the most important 
contributions that the English race has made to the general 
work of civilization... . 

Stated broadly, so as to acquire somewhat the force of a 
universal proposition, the principle of federalism is just this— 
that the people of a state shall have full and entire control of 
their own domestic affairs which directly concern them only, and 
which they~will naturally manage with more intelligence and 
zeal than any distant governing body could possibly exercise; 
but that, as regards matters of common concern between a group 
of states, a decision shall in every case be reached, not by brutal 
warfare or weary diplomacy, but by the systematic legislation 
of a central government which represents both states and 


people.° 
5 Fiske, American Political Ideas, pp. 132=3; 
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Let the same author speak again: 


If the day should ever arrive (which God forbid!) when the 
people of the different parts of our country shall allow their 
local affairs to be administered by prefects sent from Washing- 
ton, and when the self-government of the States shall have been 
so far lost as that of the departments of France, or even so far 
as that of the counties of England, on that day the progressive 
political career of the American people will have come to an 
end, and the hopes that have been built upon it for the future 
happiness and prosperity of mankind will be wrecked forever.® 


Our study of Roman governmental history should sound 
another alarm to us of the present day. 

We have seen that the component elements of the Roman 
nation were the Senate and the populace (using the word 
in no disparaging sense). The theory of representation 
was a sealed book to them, each of these elements voted 
in mass meeting, and the balance in their government was 
between these two elements. We have seen that Montes- 
quieu attributes the loss of their liberties to the absorption 
of all powers by the people and the reduction of the Senate 
to a political shadow. 

In our day we see the same tencency as between a rep- 
resentative and direct democracy. Our local legislatures, 
instead of being trusted and respected, are treated with 
suspicion and shorn of their powers and dignity. . The 
present constitution of this State restricts the number and 
duration of their sessions to a degree that renders delibera- 
tion impossible. One of the later Federal amendments 
makes senators elected by popular vote, for fear that legis- 
latures may be bought. But the same electorate votes on 
local legislators and national senators. If it is incompetent 
to choose incorruptible men in small voting units where 
personal acquaintance and local reputation are principal 
factors, how is it competent to select men from units as 
large as a State, where these factors have diminished 


6 Fiske, Critical Period of American History, p. 238. 
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power? While individuals may have been bought, I think 
too well of my fellow citizens to believe that there has ever 
been an instance in our history where a majority of a 
legislature was bought. Certain it is that the primary 
system has increased the power of money; for no one but 
a rich man can incur even the perfectly legitimate expenses 
incident to a state-wide primary. And it is equally certain 
that there have been more scandals in connection with 
senatorial elections under the direct system, than there were 
when they were chosen by the State legislatures. 

Every one is in favor of genuine progress. Stagnation is 
death, and a nation can no more afford to stand still than 
an airplane. “Progress” may be an attractive word, but, 
like liberty, many crimes are committed in its name. Mere 
motion forward is not a synonym. So far from leading us 
to the heights, it may cast us into the abyss. Real advance 
must be along conservative lines and must have past ex- 
perience as its basis. 

Upon questions of reform, the habit of reflection to be en- 
couraged is a sober comparison of the constitution under which 
we live, not with models of speculative perfection, but with the 
actual chance of obtaining better. This turn of thought will 
generate a political disposition, equally removed from that 
puerile admiration of present establishments which sees no fault 
and can endure no change, and that distempered sensibility which 
is alive only to perceptions of inconveniency, and is too impatient 
to be delivered from the uneasiness which it feels to compute 
either the peril or expense of the remedy. Political innovations 
commonly produce many effects besides those which are in- 
tended. The direct consequence is often the least important. 
Incidental, remote and unthought-of evils or advantages fre- 
quently exceed the good that is designed, or the mischief that 
is foreseen. It is from the silent and unobserved operation, from 
the obscure progress of causes, set at work for different purposes, 
that the greatest revolutions take their rise.’ 


7 Paley’s Works, Book 6, ch. ile 
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So far the study of the Roman Government has been 
presented rather in a negative way in coming to the study of 
our own. 

But its positive influence must not be entirely overlooked. 
Although our Senate, being a representative body, is con- 
stituted entirely differently from the Roman Senate, our 
fathers borrowed from the Roman Senate many things 
besides its name. Much of it came derivatively through 
the English constitution, but we need only mention the 
minimum age limit for senators, the senatorial powers in 
connection with treaties, and the jurisdiction of our Senate 
to try impeachments as illustrations. 

Have I not shown the importance of understanding the 
older governments as a preliminary to the study of our 
own? 

We see the reservoir of a great city, and realize that 
many unrelated fountains go to make up the flood collected 
therein. But we realize also that the waters thus confined 
must be purified and filtered to protect from pestilence the 
people who are finally to use it. 

So it was with our Constitution. Its makers in their 
deliberations drew upon all history as their reservoir; but 
they filtered and purified their material, to the end that 
the minds of unborn millions should not be poisoned. We 
owe it to them to understand the springs of their action 
before we undertake to undo their work. In the words of 
Beverley Tucker, uttered in these walls eight decades ago: 


To understand the constitution and laws of our country in 
their letter and in their spirit; to explore the philosophy of our 
institutions, and to qualify ourselves to act well our several 
parts, as sovereign citizens of Virginia, is the great temporal 
duty which we owe to God and to man. To God, for in that 
we accomplish the earthly end of our being, to our fathers, for it 
is the only fit expression of our gratitude for blessings trans- 
mitted to us; to our children—because we should not impair 
the inheritance we have ourselves received. Thus, and thus 
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only, can we fulfill our duties as members of that great partner- 
ship which not only unites together the present generation, but 
which connects the living with the dead, and with those who are 
yet to be born; and in which man is elevated to a sort of fellow- 
ship with the Creator himself.® 


It may be that “reformers” and alien doctrinaires will 
nibble at our Constitution, gradually and insidiously, until 
only the shell is left. It may be that the American spirit 
can be revived to guard and defend it in its beauty and 
symmetry. Who can tell? 

In the ages to come, reverence may yet triumph over 
iconoclasm, stability over chaos; and it may be studied 
by distant generations as we are now studying the govern- 
ments of the past. 

And even though it fall, it will be like the stars long 
extinct, of which the astronomers tell us, whose light we 
still see shining through boundless space. 
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THE BIRTH OF THE ENGLISH CONSTITUTION— 
ANGLO-SAXON ENGLAND 


By W. L. Marbury, LL.D. 


THE object, as I understand it, sought to be attained 
by this course of lectures is a revival of interest in the 
study of the institutions of government in this country and 
the cultivation of a desire on the part of the present gen- 
eration of our people to have a better knowledge and under- 
standing of the nature of those institutions with a view 
to their preservation. 

I can conceive of no more worthy object. For it was 
declared by our forefathers in adopting the Constitution of 
the United States that their purpose in doing so was to 
“secure the blessings of liberty to themselves and their 
posterity.” 

But, as has been well said by a profound student of the 
science and history of government, liberty—civil liberty— 
is a matter of institutions. 

People who live under the rule of a despotic government 
are not free because they do not possess the institutions 
which are necessary to protect them against oppressions 
by that government. 

It makes no difference whether that government be in 
the hands of one man—an absolute monarchy; or a certain 
class—an irresponsible oligarchy, or even in the hands of 
a popular majority whose power is not checked and re- 
strained by these protective institutions. 

Indeed, there is no lesson which history teaches more 
certainly than this: That in times of great popular excite- 

83 
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ment, when passion rules the hour, “there is no tyranny 
like that of a majority enthroned.” 

Perhaps I cannot do better than to begin what I have 
to say to-day by quoting what is said on this subject by 
William Graham Sumner in his essay, entitled, ‘Liberty 
and Responsibility”’: 


Civil liberty, the only real liberty which is possible or con- 
ceivable on earth, is a matter of law and institutions. It is not 
metaphysical at all. Civil liberty is really a great induction 
from all the experience of mankind in the use of civil institutions; 
it must be defined, not in terms drawn from metaphysics, but in 
terms drawn from history and law.... It is a product of 
institutions; it is embodied in institutions; it is guaranteed by 
institutions. It is not a matter of resolutions or “declarations” 
as they seemed to think in the last century. ... Those who 
have lost the traditions of civil liberty accept phrases. 

The questions in regard to civil liberty are: do we know 
what it is? Do we know what it has cost? Do we know what 
it is worth? Do we know whether it is at stake? 


History plainly reveals the fact that nations which have 
developed and maintained certain institutions have enjoyed 
the blessings of liberty, and other nations equally civilized 
possessed of equal, if not greater, intellect and culture, but 
not possessing those institutions, have not enjoyed the bless- 
ings of liberty. 

We have only to turn to the history of France under 
the Bourbons to find an illustration of this fact. We know 
that for several centuries prior to the French Revolution 
there was no such thing as civil liberty in France. Personal 
freedom was unknown. Any man, no matter what his posi- 
tion in the social or political world, if he should happen to 
incur the displeasure of the reigning monarch, might find 
himself suddenly immured in the dungeons of the Bastille, 
and pass the remainder of his days within those gloomy 
walls without ever knowing the nature of the offense which 
he had been charged with committing—without ever having 
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had an opportunity to prove his innocence in a public trial 
before an impartial jury of his fellow countrymen. And 
such horrors as this were of frequent occurrence in France. 

But why were such things possible in France when 
across the Channel in England they were unknown? It was 
because, and only because, the people of France had never 
developed the institution known in England and America 
as the writ of habeas corpus—an institution which was of 
very ancient origin, but was finally given its perfect form 
in the famous Habeas Corpus Act passed during the reign 
of Charles II. 

Under this Act it was made the duty of any English 
judge to whom application might be made by a man who 
was deprived of his liberty by the act of any official, or 
by the act of any other person, to issue this writ directed 
to the person having the custody of the petitioner, requiring 
him to bring the petitioner bodily before the judge in open 
court and show cause why he should not be restored to his 
liberty. When the case came before the judge, unless evi- 
dence could be produced sufficient to show a reasonable 
probability that the petitioner had committed some crime 
—some offense against the laws of the realm—he was 
promptly restored to liberty. 

If, on the other hand, such evidence was produced, the 
petitioner was entitled to have a trial “speedily without 
delay” and before a jury of his fellow countrymen, with- 
out whose unanimous consent he could not be convicted. 

No such institution as this was known in France. On 
the contrary, in its place was the dreaded Lettre de Cachet 
a writ issued to his officers by the king directing the 
arrest and imprisonment without trial of any man so un- 
fortunate as to incur the royal displeasure. 

A people who do not enjoy the benefit of these two 
institutions—the writ of habeas corpus and the right of 
trial by jury—have not the beginning of civil liberty, and 
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yet both of these safeguards of liberty may be swept away 
unless our people continue to realize the full meaning and 
significance of the well-known maxim: “That a frequent 
recurrence to fundamental principles is absolutely essential 
to the preservation of civil liberty.” 

I shall make no effort to point out all the institutions 
established by the State constitutions or the Federal Con- 
stitution in this country which are essential to the preserva- 
tion of ordered liberty, and indeed, for that matter, the 
preservation of civilization, but I believe that the institution 
which of all others is most essential to that end, is what we 
call the right of local self-government. So long as the 
people possess that right they stand in little danger of 
losing permanently any other right essential to their welfare 
or their liberty. 

When this system of local self-government was estab- 
lished upon the soil of England by our Saxon and Scand- 
inavian ancestors in the early centuries of the Christian era, 
the English constitution was born. 

It had existed from time immemorial among them and it 
survives even to this day in the local governments of the 
Swiss cantons, and seems to be the institution of all others 
which is most characteristic of a free people—a people 
capable of governing themselves—of operating the ma- 
chinery of self-government. 


In every Teutonic land which still keeps any footsteps of its 
ancient institutions, the local divisions are not simply admin- 
istration districts traced out for convenience on the map. In 
fact, they are not divisions at all; they are not divisions of 
kingdom, but the earlier elements out of which the kingdom 
grew. Yorkshire by that name is younger than England, but 
Yorkshire by its earlier name of Deira is older than England. 
And Yorkshire or Deira itself is younger than the smaller 
districts of which it is made up, Cravern, Cleveland, Holderness 
and others.’ 


1 Edward A. Freeman, The Growth of the English Constitution. 
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The laws of Edward the Confessor, so much cherished 
by succeeding generations of Englishmen, did not constitute 
any code enacted by the king. They were said to be the 
king’s laws only because he gave them recognition and en- 
forcement. As a matter of historic fact, the laws which 
the people themselves in their various assemblies; in their 
various shires, hundreds and marks worked out and adopted 
and made laws by long usage and practice. 

In this way was the English constitution built up before 
the Norman conquest, and the main features of these laws 
were those which secured the individual subject against 
oppression from the government—the right of trial by jury 
of his peers, his right to have justice “speedily and without 
delay” and “without price,” and the various other rights 
enumerated in that instrument recognized later by the Nor- 
man kings in their various charters, especially Magna 
Carta. 

But these institutions and laws could never have been 
developed as they were if the people had not possessed the 
right of local self-government, under which every com- 
munity of citizens acts to some extent for itself. The 
people of any vast territory can never get together and 
codperate in the making of laws. The people of any local- 
ity can, and they thereby acquire the habit of codperation. 
They acquire skill in operating the machinery of govern- 
ment. They acquire political sense and capacity for self- 
government. 

In England these little local governments persisted 
through the centuries and in them and by them was kept 
alive that spirit which kept England free, while so many 
peoples on the Continent of Europe were falling under the 
dominion of despots. 

And it is noteworthy that this lapse into despotism on 
the part of some at least of the nations of continental 
Europe occurred notwithstanding the fact that they had 
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at one time possessed some of the institutions which safe- 
guard civil liberty. It was due to the fact that the people 
themselves, having forgotten the significance of these in- 
stitutions, and no longer appreciating their value as safe- 
guards of liberty, had in moments of excitement and im- 
patience caused their destruction. 

For instance, the Parliament of Paris was for many 
centuries an institution of government in France which af- 
forded a great protection against arbitrary or despotic 
government. It was composed of representatives of more 
than one of the various estates of the realm, without whose 
approval the king could enact no law. It was an inde- 
pendent deliberative body which approved or rejected the 
proposed decrees of the reigning monarch according to its 
own judgment. In the course of time, however, the reign- 
ing monarch of France began complaining that the Parlia- 
ment did not enact or approve with sufficient promptness 
the laws which the king deemed necessary for the welfare 
of the people. 

A king or any other person in supreme executive au- 
thority, whether he be called king or president, or what not, 
can always reach the ear of the people more readily than 
any one else, and the King of France succeeded in arousing 
so much impatience among the people at the deliberate 
action of Parliament that that body was finally cowed and 
brought into subjection to the will of the monarch exercised 
through popular clamor. 

The result was that the Parliament of Paris in the course 
of time ceased to be a deliberative body and became a 
mere registering body—a mere organization for the register- 
ing, as a matter of course, any decree which the king chose 
to propose to issue. And thus ended the liberties of the 
French people. May the American people profit by their 
example! 


I believe I could render no better service in what I 
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have to say than to make an effort to have you understand 
something of what the institution of local self-government 
means; why it is of such vital importance and what calam- 
ities may ensue if it is ever discarded in America. 

When the English colonists came to America they estab- 
lished upon this continent the great institution of local 
self-government just as their Anglo-Saxon and Scandinavian 
ancestors had first planted it upon the soil of England. 
They made sure of having the right and legal power to do 
this by first obtaining from the English crown charters 
conferring this right and power upon them. 

If you will look, for instance, at the charter granted to 
the colonists of Maryland by King Charles I you will find 
that it confers upon Lord Baltimore the right to make laws 
for the government of the colony with the consent of the 
freemen of the colony. And it then goes on further to 
provide that it shall be Lord Baltimore’s duty to call those 
freemen together from time to time, either personally or 
through their duly elected representatives, to enact such 
laws as they might find necessary for their welfare. 

They were given no power, of course, to enact any laws 
which would affect other parts of the British Empire, either 
Great Britain itself or any of the other colonies, but they 
did secure the inestimable right of making such laws as 
they might see fit for their own local government, and 
what is equally important, the right to change those laws 
from time to time to suit their changing needs, without ask- 
ing the consent of other colonies or peoples. 

Accordingly for more than one hundred years these 
colonists continued to make their own local laws, never 
dreaming that the British Parliament would undertake to 
make such laws for them. It was the attempt of the 
British Parliament to do this that brought about the Ameri- 
can Revolution. 

It was intolerable to men imbued with the spirit of 
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English liberty that a legislature three thousand miles 
away, composed of men who could not possibly know any- 
thing about their local needs, should make such laws for 
them. 

If all the law-making power had been centralized at 
London in the British Parliament, civil liberty would never 
have been known in America. 

The great advantage of a local government as distin- 
guished from a distant and centralized government lies in 
the fact that a local government is a responsible govern- 
ment; that is to say, it is a government which can never 
be conducted in defiance of the opinions, wishes, feelings, 
or, even if you please, of the prejudices of the governed. 
If you will pardon something in the nature of a personal 
allusion, perhaps I can best illustrate what I mean by re- 
lating an experience of my own in Baltimore. 

A few years ago my attention was called to the fact 
that our local board of education, the school board of 
Baltimore city, seemed about to adopt a history of the 
United States for use in the public schools of Baltimore 
which seemed to me to deal with some matters connected 
with the Civil War in the United States in a very improper 
manner. 

For instance, the book contained a statement to the 
effect that the system of African slavery as it existed in the 
South was a “frightful system of cruelty and inhumanity.” 
A statement which was about as far from the truth as would 
have been a statement to the effect that the treatment of 
children in the New England States by their parents was 
characterized by cruelty and inhumanity, merely because 
instances of such cruelty and inhumanity could be found in 
New England as they could be found in any other country. 

The book went on further to say that “the Southern 
leaders fought for an unworthy cause,” and to reflect in 
other ways upon the character and conduct of men like 
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Robert E. Lee and Stonewall Jackson, whom I had always 
been brought up to regard with measureless admiration. 

I was told that this history had been recommended by 
the majority of the school superintendents and was about 
to be adopted. I requested the school board to afford me 
an opportunity to be heard in opposition. We had a hearing 
before the committee having the matter in charge, and, 
when I pointed out to them the grounds upon which the 
use of such a history would be objected to by our people 
and what deep offense it would give to vast numbers of 
people in Baltimore, they rescinded their action and decided 
not to use the book. 

In so doing this local school board were acting just as 
a local authority will usually act. That is to say, they were 
acting in accordance with the feelings and sentiments of 
the community which they represented. But suppose that 
the power to determine what school history, what books 
should be used in the public schools of Baltimore, what 
should be taught to the children of Baltimore, instead of 
being vested in a State or city board had been vested in a 
national board of education located in Washington, and 
having power to designate the books to be used, the history 
to be taught in all the schools of the United States? What 
chance would a protest coming from a citizen of Maryland, 
or for that matter from all the citizens of Maryland to- 
gether, have had of being regarded? That board would 
have said: “We are selecting books for the whole people; 
you in Maryland may not like it, but the people in Massa- 
chusetts and the people in Nebraska do and you will have 
to take what we give you whether you like it or not.” A 
people who live under that sort of government is not a free 
people. 

Again, the very size of the Federal Government makes 
it necessarily oppressive as soon as its functions become 
too much enlarged. It is impossible for a single centralized 
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government to attend to the details of local government for 
a country of this size without intolerable delays. 

When an American citizen has business with his own 
State government he can nearly always have it attended to 
with reasonable promptness. If he has the same kind of 
business to transact with the government at Washington 
he finds that the number of other people who have business 
at the same time with the same officials is so enormous that 
it is impossible for him to have his particular case attended 
to with any reasonable degree of promptness, and that 
often means tremendous loss and injury to him. 

When “all roads lead to Rome” the roads will ultimately 
become blocked by the traffic, and it is for that reason that 
it has been said of the government of ancient Rome that it 
finally “broke down of its own weight.” 

Unless the present tendency to transfer to the central 
government at Washington the functions which ought to be 
exercised by the local State governments is stopped, the 
government of the United States may meet with a similar 
fate. 

It was the present secretary of state, Hon. Charles E. 
Hughes, who observed in a speech not long ago that “if we 
did not have the states we would have to create them.” 

It should never be forgotten that as the Supreme Court 
of the United States remarked in the celebrated case of 
Lane vs. Oregon, ‘Without the States in union there could 
be no such political body as the United States,” and “The 
Federal Government would disappear from the family of 
Nations.” 

When, therefore, we stand for the preservation of the 
legitimate rights of the several States—for the maintenance 
of their independent existence, or as the Supreme Court 
calls it, the “independent autonomy” as States—we are 
standing for the preservation of the Union itself. 

Therefore, to quote again from the Supreme Court’s 
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opinion above referred to: “Without the States in union 
there could be no such political body as the United States.” 
It has been observed by a great modern writer that these 
States are in the nature of the water-tight compartments 
of the great American ship of state—the Constitution. 

All honor, therefore, to those who have conceived the 
plan of establishing at good old William and Mary this 
school of government and citizenship for the study of those 
institutions which are essential to the preservation of the 
American constitutional system. 


MAGNA CARTA AND ITS INFLUENCE UPON 
VIRGINIA AND AMERICAN INSTITUTIONS 


By Lyon Gardiner Tyler, M.A., LL.D. 


Lapres and gentlemen, the most marked sensation having 
an intellectual origin that I have ever had was experienced 
some years ago when wandering in the British Museum— 
that great treasure house of antiquities—I came upon a 
stand, holding in a glass frame a very ancient manuscript, 
dingy and dark with time and scorched by a fire to which 
it had been exposed, probably centuries before. But there 
it was, the real thing—Magna Carta—the very paper that 
had been handed around among the barons at Runnymede 
seven hundred years before. 

Several weeks later I was in Rome and I saw relics of 
the past much older than Magna Carta—ruins of palaces, 
the Coliseum, the Pantheon, the castle of St. Angelo 
(formerly the tomb of the Emperor Hadrian), statues of 
Cesar, Augustus, and Pompey, and the monuments on the 
Appian Way, etc. They brought to my mind the power and 
majesty of ancient Rome, but my feelings were nothing like 
as distinct as those I felt in London, and the reason was 
that what I saw at Rome was an evidence of a might that 
had long passed away, whereas the fragile paper in the 
British Museum was a memorial of rights that continue to 
prevail and can never decay. My talk this morning will be 
of this great palladium of human right, and especially of 
its connection with Virginia and American institutions. 

The more intelligently to appreciate the matter, it may 
be remarked here that English history for many years after 
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the Norman conquest in 1066 is simply the relation of a 
struggle to get back to the condition of freedom which 
prevailed under the Anglo-Saxon kings. Broadly speaking, 
that condition was one of popular rule. The Anglo-Saxons 
had popular assemblies, popular courts, and popular elec- 
tions. The descent of property was very similar to our 
own, and trial by jury was not unknown. 

All that was changed by William the Conqueror, who 
engrafted on the state an absolute slavery. The king, and 
not the people, became the fountain of power, and the break 
with the past was so complete that even the laws of Eng- 
land were expressed in the French language. The ancient 
trial by jury was supplanted by the ordeal of battle, and in 
every dispute the man who had the biggest muscle was the 
winner. Feudalism was in its most rigid form extended to 
all parts of the kingdom. This theory held that all the 
lands were primarily the king’s who lent them out to his 
nobles, in return for certain services, and the nobles in 
their turn had their vassals who were similarly dependent. 
The lands, instead of descending to the sons equally as 
under the Anglo-Saxon law, descended to the eldest son, 
and the others were of little account. 

But the people were not contented to remain in this 
state. In carrying on their wars with other kings and 
quarrels with the pope, who aspired to universal rule, the 
Norman kings of England found it to their advantage at 
times to have the hearty support of the barons or the 
people. Therefore, charters moderating the feudal exac- 
tions and checking the power of the clergy were granted by 
both Henry I and Henry II. 

These measures, though of very limited application, had 
the effect of spreading a new notion of liberty throughout 
the kingdom, and when John ascended the throne and re- 
vived all the rigors of the feudal law, he united church, 
barons, and people in opposition to him, and after several 
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rebellions he was forced to grant the famous charter of 
English liberties on June 15, 1215. 

This celebrated paper had many clauses doing away with 
present and specific abuses. It also had several of a very 
general character protecting what came to be known as a 
man’s inalienable rights—his personal safety, personal 
liberty, and private property. Out of these clauses, it may 
be said, developed all subsequent guarantees asserted at 
different times in England, such as the Petition of Right 
in 1628, the Habeas Corpus Act in 1679, and the Bill of 
Rights in 1689. 

In the variety of laws operating to-day in the English 
Empire, we see as the dominant force the ancient charter 
exacted by the barons at Runnymede—its latest and most 
conspicuous example being afforded in the freedom of self- 
determination permitted in Ireland. ‘ 

But this influence has not been confined to England 
and its dependencies. One of the most important phases 
of this imperial history of Magna Carta has been its effect 
upon the constitutions and laws of this country. In tracing 
its influence upon the American colonies, my time will not 
allow me to do more than take the oldest of these, Vir- 
ginia, as an example. This will show that, while American 
institutions have developed in some important particulars 
in a different way from England’s, due partly to the differ- 
ent conditions and partly, too, to the constructive states- 
manship of American statesmen, the selfsame spirit has 
animated them throughout.* 

Magna Carta was formally introduced to this continent 
in the granting of the first Virginia charter by King James 
I, April 10, 1606. In this document—in part the work of 
Sir Edward Coke—the following language occurs: 


1In preparing this paper I have been greatly aided by J. D. Hazeltine, 
“The Influence of Magna Carta on American Constitutional Development.” 
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Also we do, for Us, our Heirs, and Successors, Declare, by 
these Presents, that all and every the Persons, being our Subjects, 
which shall dwell and inhabit within every or any of the several 
colonies and Plantations, and every one of their children, which 
shall happen to be born within any of the Limits and Precincts 
of said several Colonies and Plantations, shall have and enjoy 
all Liberties, Franchises, and Immunities, within any of our 
other Dominions, to all Intents and Purposes, as if they had 
been abiding and born, within this our Realm of England, or 
any other of our said Dominions. 


This was a fine introduction, but it appears as a gift of 
the English king. The truth is, these words contain only a 
solemn affirmation of the inherent rights of Englishmen, 
who, settling in this country, claimed so much of the Eng- 
lish common law (including Magna Carta) and English 
statutes before 1606 as was applicable to their situation. 

Many striking instances in Virginia colonial history where 
Magna Carta was invoked might be given, but the following 
will suffice. 

Lawyers were not popular anywhere in the seventeenth 
century. By the rural population they were looked upon 
as a pernicious set of fellows bent upon stirring up litigation 
for the sake of fees. This opinion of lawyers even at the 
present day has not entirely passed away. So the General 
Assembly in 1656 passed an act prohibiting any lawyers 
from taking any fee at all. Naturally the governor and 
council, who had more experience of the world, did not 
look with favor on this bill, and, when presented to them 
for their approval, they promised to give assent to the 
measure “as far as agreeable to Magna Carta.” There- 
upon the Assembly appointed a committee to examine the 
terms of Magna Carta, who reported that they failed to 
discover in that instrument any prohibition of the colonial 
legislation in question. This opinion doubtless rested upon 
the idea that lawyers were public officers subject to official 
regulation. 
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Another instance is afforded in the case of Major Robert 
Beverley, who in 1682 incurred the hostility of Governor 
Jeffreys and his Council for alleged activity in stirring up 
the people of Middlesex and Gloucester counties to cut 
down the tobacco plants, the object of which was to lessen 
the supply and thereby increase the price. Upon his arrest 
and committal to the custody of the sheriff, he applied for 
a writ of habeas corpus. His first application was refused, 
but on the second his petition was granted. A hearing was 
had at Jamestown and he was freed on giving bond of two 
thousand pounds. In a letter from him to his attorney, 
William Fitzhugh, his right to the writ was placed on the 
thirty-sixth and thirty-ninth chapters of Magna Carta, 
which prohibited indefinite imprisonment without trial, and 
granted relief on application. Virginians were very chary 
of admitting the application of English laws after 1606 and 
Fitzhugh makes no mention of the English Habeas Corpus 
Act of 1679. 

It is often stated in histories of Virginia that Spotswood 
brought with him in 1710 the writ of habeas corpus 
previously denied to Virginians, but this, like many other 
statements, is devoid of any just foundation. What Spots- 
wood really brought was Queen Anne’s endorsement of 
the ancient practice. The writ of habeas corpus was a 
part of the common law of England antecedent to Magna 
Carta itself and protected by it. 

A third instance may be cited in the case of General 
Warrants. As early as 1627 the governor and council of 
Virginia forbade the issuance of general warrants of arrest, 
though permitting a warrant for a group of specified per- 
sons in any one named plantation. This order was entered 
one hundred and thirty-four years before James Otis’ 
speech in Massachusetts in 1761 on writs of assistance. In 
this speech, of which all we really know is from some 
scattered notes taken down by John Adams, Otis appealed 


100 Genesis and Birth of Federal Constitution 


to the common law and Magna Carta in behalf of the rights 
of a British subject to be secure in his person and property, 
but the Supreme Court of Massachusetts overruled him, 
so that general warrants authorizing the customhouse offi- 
cers to break open buildings suspected of containing 
smuggled goods were permitted in that colony down to the 
Boston Port Bill. According to Palfrey, the New England 
historian, the people of Massachusetts became entirely rec- 
onciled to them, but, when the commissioner of customs at 
Boston tried in 1769 to enforce the writs of assistance in 
Virginia, Governor Botetourt and his council, true to the 
early record, declared writs of assistance illegal and they 
were not permitted here. When in 1773 the question came 
up before the Connecticut court, the Connecticut Com- 
mittee of Correspondence wrote to Virginia to find out what 
the Supreme Court of the colony had done. The Virginia 
Committee replied that “the courts of America are not 
bound to issue writs of so dangerous a nature, let the prac- 
tice of the Court of Exchequer in England be what it will, 
unless they are warranted by law.’” 

Many examples of the authority of Magna Carta in 
colonial Virginia might be cited, but I will content myself 
with one other alone at the close of that period. Then the 
attention of the Virginians, as well as of Americans in 
general, were focused on the efforts of Parliament to raise 
a revenue from America. Here again the appeal was to the 
common law guaranteed by Magna Carta and the other 
early charters of English liberty. 

As before, Virginia was prominent in asserting her rights. 
Thus Otis and Massachusetts admitted the supremacy of 
Parliament and emphasized merely the injustice of taxation 
without representation. Virginia, while admitting a de- 
pendency on England, would not admit the supremacy of 
Parliament save in external matters and eventually claimed 


2 Virginia Journals, 1773-1776, p. 136. 
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to be a kingdom coérdinate with England. She claimed in 
her General Assembly to have her own Parliament, and 
declared from the beginning of the difficulties that not only 
was taxation without representation but legislation without 
representation an-infringement on her ancient and inalien- 
able rights. This was done under the leadership first of 
Richard Bland, and afterward of Patrick Henry, George 
Wythe, and Thomas Jefferson. 

Then came the Revolution, and, after seven years of 
war, independence. There was a new recognition of ancient 
principles both by the State and Federal Union, and again 
Virginia led in adopting her Declaration of Rights, drawn 
by George Mason, in proclaiming a constitution severing 
relations with England, and in organizing the new Union. 
The Declaration of Rights, the first of these, prepared by 
a plain Virginia planter, was at once a new Magna Carta 
and an English Bill of Rights divested of all temporary 
matter and taking its stand on the law of nature. Such 
was the stand of the Declaration of Independence drawn 
by Thomas Jefferson. Indeed, it was a contention of Mr. 
Jefferson that by the Revolution the American States had 
been reduced to a condition of nature, all subsequent laws 
being based upon a new recognition and reenactment. The 
common law, as it obtained in Virginia after that time, 
derived its validity only from a new birth. 

More concrete were the constitutions of the different 
States of the Federal Union, and the Federal Constitution 
itself, but in them also, to use Lord Bryce’s words, “there 
was little that was absolutely new. There was much that 
was as old as Magna Carta.” Thus, for example, these 
constitutions invariably provided for taxation by the legis- 
lature only, for the privilege of the writ of habeas corpus, 
for trial by jury in criminal cases, for the prohibition of 
laws imposing religious tests, and contained many other 
provisions of a primary character. 
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Rules similar to those adopted in the United States 
prevail in England to-day, but it is wrong to suppose that 
the institutions in the two countries are in all respects the 
same. In England, Parliament is supreme and can alter 
any law. In America, the legislature, executive, and 
judiciary stand on the same plane, and they are restricted 
by written constitutions. One of the well-known refine- 
ments of American institutions is the power of the judiciary 
to declare an act of the legislature that conflicts with the 
Constitution null and void. 

In the history of the United States as a nation there 
have been many applications of Magna Carta. The latest 
that may be cited is the adoption of an amendment to the 
Constitution to admit women to the suffrage. - 

Will the influence of Magna Carta end? Surely, in view 
of what we have seen with the developing state of society, 
there is much reason to suppose that new applications of its 
authority will be constantly invoked. The real danger lies 
in invoking it for mistaken purposes. It has often been 
the case in the past that good causes have been ruined by 
objectionable remedies. Where the purpose is good, men 
are very apt to overlook necessary and indefeasible limi- 
tations. The history of the United States affords numerous 
instances of this. Thus the purpose of the abolitionist was 
good but he took measures which were sometimes wholly 
wrong, not to say very criminal. So, in present issues be- 
fore the people, we cannot be too cautious. In seeking to 
avoid one evil, we must be careful not to encourage others 
just as objectionable. 

Prohibition has received the approval of the people of 
Virginia and the United States, but, in enforcing the law, 
which is right and proper, we must be careful not to violate 
principles hallowed by time and protected by the egis of 
Magna Carta. Any law which authorizes general warrants, 
whether they be in arrest of suspected persons, or the 
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breaking open of suitcases, or searching of automobiles, or 
entering houses, or breaking open places under lock and 
key, without naming the individual or the place, is against 
the constitution of Virginia, which has embedded in it the 
principles that have come down from the days of King 
John. Such a law establishes an arbitrary authority, which 
enables every officer to act the part of a tyrant. A pre- 
cedent is afforded which may be invoked in the interest of 
a bad cause—perhaps to the injury of thousands. It is, 
therefore, better to keep within the old conservative lines 
and trust to public sentiment, though it may be slow in its 
processes. We should avoid rushing to remedies which 
carry in their wake consequences probably just as direful 
as the trouble sought to be corrected. If the usual punitive 
laws are not effective, the remedy should be had in in- 
creased penalties both on the offender and officers negligent 
of their duty. In the light of past history all boards of 
censorship are to be viewed with distrust. 

Despite all temptation to resort to speedy and summary 
justice, let us stand by Magna Carta, which means with 
us, even more than it did with Mr. Jefferson, an affirmation 
of the rights of mankind, regardless of sex, rather than 
merely the rights of Englishmen or Americans, or the male 
sex. And as the natural law was ordained by God, so 
Magna Carta stands to-day for rights that are divine in 
their nature. Amidst all the storms of time, it stands a 
mighty barrier to evil, firm and unshaken, and, in the con- 
ception of its heavenly spirit, the patriotic citizens, like 
the pious Christian, will cherish it as “a rock of ages” and 
cling to it for protection. 


THE EVOLUTION AND GROWTH OF PARLIA-. 
MENT: THE CONSTITUTION AT THE 
TIME OF THE STUARTS 


By Oscar L. Shewmake, A.B., LL.B. 


Mr. PRESIDENT, ladies, and gentlemen, before proceeding 
to a discussion of the subject of this lecture it may be well 
for us to spend a few moments in refreshing our memories 
of some of the fundamentals of constitutional and repre- 
sentative government, that we may get the viewpoint 
necessary to a proper understanding of the matters before 
us. We have learned in our studies of political science 
that: 

The constitution of a state is the fundamental law of the 
state, containing the principles upon which the government is 
founded, and regulating the division of the sovereign powers, 
directing to what persons each of these powers is to be confined 
and the manner in which it is to be exercised.t 

We have also learned that constitutions are classified 
as written and unwritten. The constitutions, State and 
Federal, in use in our American system of government are 
written constitutions. That is to say, each of them is the 
production of the work of certain men clothed by the peo- 
ple with authority to frame a constitution and acting to- 
gether in convention. On the other hand, the unwritten 
constitution is the result of a gradual growth, through the 
tedious process of “trial and error,” and is evidenced by 
rules of established custom, legislative enactments, state 
papers, and decisions of courts of last resort. The English 
constitution, which claims our attentiop to-day, is of the — 
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latter kind. It consists in large measure of certain customs 
sanctioned by immemorial usage, acts of Parliament, royal 
grants, charters, declarations of rights, and decisions of 
courts of competent jurisdiction. Most important among 
these are those familiar landmarks in English constitutional 
history—Magna Carta of 1215; the Petition of Right of 
1628; the Habeas Corpus Act of 1679; the Bill of Rights 
of 1689; and the Act of Settlement of 1701;—and so much 
of the common law of England as is declarative of the 
rights of the individual. 

“But why,” the student frequently asks, “is the study 
of the English constitution and of the growth of the Eng- 
lish Parliament of importance to us in the United States?” 
More’s the pity that such a question should ever need to be 
asked, or require an answer. No intelligent person in the 
United States questions the importance of our study of 
English literature; and yet, just as surely as we must go 
to England for the sources of our speech, our literature, our 
songs, and our traditions, we must make the journey back 
to the motherland to discover the sources of the system of 
government under which you and I are living at this hour. 
Nay, more, while we are debtors to many races and civiliza- 
tions for much of our religious inspiration, our art, our 
knowledge of the sciences, our literature, and our institu- 
tional law; for our conceptions of political organization and 
representative government, we are indebted to England and 
to her alone. It was because of oft-repeated violations 
of the individual rights declared to Englishmen that our 
revolutionary sires, Englishmen living in Virginia and her 
sister colonies, took up arms in 1775, not so much for the 
purpose of establishing what was then termed an “inde- 
pendency” as to secure to themselves and their posterity the 
rights to which they were entitled under the English con- 
stitution and the enjoyment of which they were denied by 
the amazing stupidity of king and Parliament. The very 
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“right of revolution” which they then exercised had been a 
constitutional right of Englishmen, recognized as such since 
the day the barons wrested Magna Carta from the unwill- 
ing hands of King John “in the meadow which is called 
Runnymede, between Windsor and Staines.” We see in 
our own constitutions, both State and Federal, specific dec- 
larations of those rights. Hence, no one can hope to have 
a thorough understanding of our own structure of govern- 
ment and of the great principles which animate it, without 
a study of the growth of the English system. We cannot 
fail, then, to find profit in the study of the development of 
the underlying principles of English government, not merely 
because of the interest we naturally feel in what, up to a 
certain point, is our own, but because, in the centuries that 
have passed since Hengest and Horsa led their followers 
into Britain, many triumphs of government have taken 
place, and much knowledge has been gained of which we 
must make use; and many mistakes have been made and 
atoned for by much suffering, the repetition of which we 
must as studiously strive to avoid. 

Mr. Marbury, in his scholarly lecture recently delivered 
in this hall, told us of the beginnings of the English state 
and of the birth of the parliamentary idea. We will now 
consider the growth of that idea into a more nearly modern 
conception of Parliament as a representative body, and 
trace its progress, especially through what is known as the 
Tudor period, to the days of the Stuart kings. 

However remote our studies of the forms of English 
government, though they lead us back until we are lost in 
the mists of antiquity, we never find a time when our an- 
cestors were without some kind of national assembly, as- 
sisting in or controlling the work of government. But the 
character and powers of this body have varied greatly with 
the times. It is stated with force, and supported by author- 
ity worthy of consideration, by the eminent writer whose 
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words we quote below, that the true beginning of Parliament 
is to be found in the cura regis as established by William 
the Norman and developed by his successors, and that so 
late as the beginning of the fourteenth century the principal 
business of Parliament was to dispense justice. In the 
writings of Fleta, compiled about this time, we find this 
expression: habet enim rex curiam suam in consilio suo in 
parliamentis suis. Speaking with reference to the growth 
of the parliamentary idea from that of the curia regis, Dr. 
A. F. Pollard, the learned professor of English history in 
the University of London, in his notable work, “The Evo- 
lution of Parliament,” uses these words: 

All origins are, however, obscure, not merely from the defect 
of records, but because they are imperceptible to contemporary 
observers; and it is a shallow interpretation to regard Parliament 
as the creation of Simon de Montfort or of Edward I, or indeed 
as a creation at all. It is rather a growth from roots stretching 
back beyond the thirteenth century to a period long before the 
summons of burgesses or even of knights of the shire to West- 
minster. The issue of Simon’s and Edward’s writs did not evoke 
a new institution out of the void; they merely grafted new buds 
on to the old stock of the curia regis, and it was the legal sap 
of the ancient stem that fed and maintained the life of the 
medieval Parliament. The species, indeed, was the same, other- 
wise the grafting would have failed; for law is a branch of 


politics, and even the seed of representation was raised in a 
legal frame. 


Parliament as we know it took its rise in the thirteenth 
century. The ideas of election and representation had long 
been known to our forefathers and locally used in many 
ways, notably in the folkmoot of the shire, but had never 
been extended to the formation and use of a national body. 
The first instance of county representation in a body any- 
thing like a Parliament occurred in 1213, when King John 
issued his writs to the sheriffs directing that “four discreet 
knights of each shire” be sent to him at Oxford “ad 
loquendum nobiscum de negotiis regni nostri,” The name 
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of Parliament to designate the national assembly was first 
used in 1246, with reference to a general assembly of the 
barons at London. 

The second instance of county representation in Parlia- 
ment and the first in which we can be sure that the repre- 
sentatives were elected and not merely summoned, occurred 
in 1254 when the king, Henry III, being away at the wars 
in Gascony and finding himself in desperate need of sup- 
plies, directed the regents (his mother, Queen Eleanor, and 
his brother, the Earl of Cornwall): to issue writs to the 
sheriffs summoning to a Great Council at Westminster 
“two lawful and discreet knights from each county, whom 
the men of that county shall have chosen for this purpose 
in the place of each and all of them, to consider, together 
with the knights of the other counties, what aid they will 
grant the king in such an emergency.” A far cry, this, from 
the peremptory demands which would have been made by 
William the Norman in like circumstances. 

Little of immediate consequence was accomplished by 
the assembly thus constituted, but the idea of making pro- 
vision for the king’s financial needs by a representative 
body whose members were elected at home and not sum- 
moned from the throne, was born, and the era of representa- 
tive government in national affairs had made a beginning. 
It is in the development of the idea of representative 
government that the Anglo-Saxon genius for political or- 
ganization shows to best advantage. The choice by a large 
number of persons living within defined boundaries of a few 
of their number to act for them in matters of legislation 
is the controlling thought here and is of primary importance. 
Representative government is the golden mean that lies 
between the equally dangerous extremes of autocracy and 
pure democracy, between the absolute rule of an individual 
and an equally irresponsible rule of the mob. At its best 
it is a system of government in the machinery of which the 
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centripetal and centrifugal forces are exactly balanced. It 
is the happy medium between that absolutism which 
paralyzed the growth of Persia and that pure democracy 
which so speedily and completely wrecked the Athenian 
Republic; between that absolutism which, in our own day, 
was the curse of Russia, and that communism which has 
since made Russia the greatest menace to the peace of the 
world. It is this principle, begun and developed in Eng- 
land, that has made its influence felt in the great national 
assemblies of the world, so that to-day an inability to apply 
it is taken as proof of the political incapacity of any nation 
which has made a failure of the experiment. 

From this point, the growth of the parliamentary idea 
was irregular but rapid. On June 11, 1258; national dis- 
content, because of the persistence with which Henry III 
disregarded the provisions of Magna Carta, being at its 
height, there met at Oxford that gathering of irate nobles 
called “The Mad Parliament.” The Provisions of Oxford 
were the result of their deliberations, by which the king was 
stripped of his powers of government and they were con- 
fided to the care of a committee of twenty-four barons. 
Civil war resulted; the king was defeated and captured in 
1264 and the supreme power rested in the hands of Simon 
de Montfort, Earl of Leicester, and brother-in-law of the 
king. Seldom has so much power, so violently acquired, 
been put to better or less selfish use. Ruling in the king’s 
name, De Montfort summoned his first Parliament, com- 
posed of four lawful and discreet knights from each shire, 
to London. Again, on December 14, 1264, he issued writs 
directing the sheriffs to return two knights from each shire, 
two citizens from each city, and two burgesses from each 
borough. By this act, which has won for De Montfort the 
well-deserved title of “Founder of the House of Commons,” 
the powerful element representing the numerous and grow- 
ing towns of England was admitted for the first time into 
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the councils of the nation, and Parliament became more 
truly representative than before. On August 4, 1265, De 
Montfort deserted by many of those whose interests he had 
labored hardest to serve, was defeated and slain by the 
royal forces at Evesham, and by his generous conduct in 
’ life and the heroic circumstances of his death afforded an- 
other illustration of the hard fate that so often awaits those 
who would best serve mankind. But though the brave 
earl gave up his life in defense of the cause of representative 
government, the happy influences of his work endured. 
Little more of progress is noted in the growth of truly 
representative government until April, 1275, when Edward 
I, the victor of the battle of Evesham, summoned his first 
general Parliament at Westminster, and a statute was there 
enacted granting to the king certain revenues, mostly in the 
nature of excises, an indication that Englishmen, through 
their representatives, were gradually coming nearer to com- 
plete control of the public purse and that a system was 
being worked out whereby the financial resources of the 
entire kingdom could be mobilized when necessary for the 
defense of the realm. Again, in 1294, a Parliament was 
summoned for the purpose of making a grant of financial 
aid to the hard-pressed sovereign; and, finally, in 1295, 
was taken one of the most memorable steps in all the 
history of English government, when writs were issued for 
the summoning of what later came to be known as the 
“Model Parliament.” Here, for the first time, were rep- 
resented in one Parliament the three great classes of the 
English people. The lords, spiritual and temporal, sum- 
moned by personal writ, were there; likewise came the 
elected representatives of the shires and the boroughs, 
chosen in the old way; there, too, were the representatives 
of the lower clergy, but finding the associations uncon- 
genial these soon withdrew and established the system of 
taxing themselves through their own “convocations,” which 
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continued for more than two centuries thereafter. A lack 
of time forbids adequate discussion of this most interesting 
phase of our subject. Suffice it to say that the closing of 
the year 1295 marks the end of the period of the origin of 
Parliament. It had now become a settled fact, accepted 
as a necessary and important part of the structure of 
government. 

Edward I was not only a great soldier, but one of the 
foremost statesmen of his day, and the title “The English 
Justinian” was well bestowed upon him; but even he had 
wrought far better than he knew. Indeed, had he but once 
grasped the full constitutional significance of what he had 
done, had he but once dreamed that he was setting in motion 
a force which would one day reduce the position of the King 
of England to that of a mere figurehead, there is scant 
probability that the Model Parliament, or anything like it, 
would have been summoned for many years to come. For 
when he summoned to Westminster the elected representa- 
tives of the shires, cities, and boroughs, to meet there in 
Parliament the nobles and the clergy, it was not for the 
purpose of presenting to the people of England the ma- 
chinery of a system of government through which they 
could speak and act with unity and power, but because he 
was in urgent need of financial aid in the conduct of his 
war with France. It took no great power of reason to see 
that the more classes of people represented in the gather- 
ing, the more money could be raised. That the several 
classes were summoned simultaneously, we may attribute 
to the urgent character of his need. He probably never 
realized, any more than did his people at the time, that, 
while up to that point the war he was engaged in had been 
his war, now that all England contributed to its prose- 
cution funds raised by what amounted to a national levy, 
that war became England’s war. From this stage it is a 
short step to the point where England was no longer Ed- 
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ward’s kingdom, but Edward was England’s king. How- 
ever, in order to raise the necessary funds, he was willing 
to recognize the limitations of his sovereignty, as he saw 
them, which recognition such a step made necessary, and 
so proved himself the wise king that he was. The response 
of the Parliament to his request was prompt and generous; 
but, long after the funds thus provided had been spent, 
even after the very war in which they were spent had been 
forgotten, the effects of that Parliament endured, and still 
endure wherever representative government is found in 
the earth. Out of this body, after the clergy had left it, 
came the bicameral legislative body with which we are 
familiar, composed of the House of Lords and the House of 
Commons, the latter including the knights of the shires, 
the burgesses from the boroughs and the representatives 
from the cities. 

Let us bear in mind just here that the word “Commons” 
used in this sense, carries with it no hint of reproach and 
means merely “communes” or “communities.” The House 
of Commons, therefore, was the appellation naturally given 
to that body composed of the representatives of definite 
political subdivisions of the realm, which representatives 
held their seats in Parliament by virtue of election rather 
than by personal writ or summons. The representation 
of the Commons, thus firmly established in 1295, has never 
since been abolished. : 

Again in 1297, Edward I, being in need of supplies for 
the prosecution of the war in Gascony and Flanders and 
finding the war unpopular in England, confiscated the prop- 
erty of the merchants ready for export, ordered each county 
to furnish its quota of supplies for the use of the royal 
forces, and commanded all his subjects who owned land to 
prepare themselves for military service on the Continent. 
Without pausing to make reply to a statement of public 
grievances which was promptly submitted to him, the king 
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hastened to join his army at Ghent. Lords and commons 
united in the general uprising provoked by this high-handed 
reminder of the days of Norman absolutism. Either the 
king could levy new taxes without the consent of Parlia- 
ment, or that consent was necessary; the issue was sharply 
drawn. London was seized and a confirmation of the an- 
cient charters of their liberties, with supplementary articles 
appropriate to the new situation, was demanded. Edward, 
with no other course open if he would continue to prosecute. 
the war in Flanders rather than one at home, reluctantly 
yielded and the desired confirmation was given at Ghent 
on November 5, 1297. By so doing he recognized the con- 
stitutional principle that there was a law above the king. 
That law men had begun to call the constitution; and the 
particular principle of constitutional law that he thus recog- 
nized was that no new taxes could be levied save with the 
consent of Parliament, which body, it was now thoroughly 
understood, included the representatives of the Commons. 

From that day Parliament was the recognized source of 
lawful authority for the imposition of new taxes. The 
strings of the public purse were being more and more firmly 
grasped by the hands of the people and whenever they 
voluntarily loosened them thereafter there was present a 
quid pro quo in the form of a grant of power, express or 
implied, from king to Parliament. Sovereigns whose minds 
were more intent on the prosecution of petty wars abroad 
than on the statesmanlike administration of government at 
home, seldom hesitated long to barter a measure of the 
absolute royal power claimed by William the Norman in 
exchange for a generous supply of funds. Power lost may 
be regained, but money spent is a difficult thing to recall. 
Edward I, at Ghent, was the first English sovereign to do 
this, but he was far from being the last. So Parliament, 
having gained the power of taxation, henceforth used it as 
a step to the power of legislation, and from legislation to 
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special privilege, and Englishmen, through the two centuries 
that followed, purchased many grants of royal power with 
parliamentary grants of public funds. Seldom have so 
many priceless privileges been so cheaply bought; hard 
were the bargains driven in many instances; and yet it is 
doubtful that in any particular case either party appre- 
ciated the true constitutional significance of the trans- 
action, or indeed regarded what took place as a transaction 
at all. 

For the period of one hundred and seventy-eight years 
from the death of Edward I in 1307, through the reigns 
of the later Plantagenets and those of the Lancastrians, 
while we find much of growth and progress, the changes 
wrought were rather institutional than constitutional and 
have small place in a paper of this kind. Through alternate 
periods of advance and recession, the idea of representative 
government persisted and, on the whole, grew with the 
years. 

The conception of Parliament as a body with powers of 
legislation, something more than a mere gathering to impose 
taxes, became more generally accepted. Men reasoned that 
as Parliament must needs be consulted when money was to 
be raised, the power to say how much should be spent 
carried with it by implication the power to oversee the 
expenditure and to make all necessary laws thereabout. 
A succession of weak kings contributed greatly to the 
growth of the power of Parliament. The greatest con- 
stitutional achievement of this long and gloomy period oc- 
curred in 1399 when the people of England, led by Henry 
Bolingbroke, Duke of Hereford, outraged beyond endurance 
by the arbitrary and tyrannical acts of Richard II, forced 
that monarch to resign the throne and then declared Henry 
king in his stead. The king was tried in full Parliament (a 
reminder of the days of the “High Court of Parliament’’) 
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and by the judgment of that body was found to be “useless, 
incompetent, and altogether insufficient and untrust- 
worthy.” Thus did Parliament, by the overthrow of one 
king who had too boldly transgressed the constitutional 
rights of Englishmen and the setting up of another in his 
stead who was pledged to better rule, point the way to the 
constitutional principles later made sure by the revolution 
of 1688 and the Act of Settlement. To the powers of taxa- 
tion, legislation, and the adjudication of certain questions, 
is now added that of determining the succession to the 
throne; not all of these so firmly established as might be, 
but all in plain view. 

An Act of Parliament passed in 1430, in the reign of 
Henry VI, fixing the qualifications of electors of members 
of the House of Commons, is worthy of more than a pass- 
ing glance, even in the hurried progress we are making. 
As the nobles slaughtered each other in their petty private 
wars, and the principal business of a king was the keeping 
of the crown on the head and the head on the shoulders, 
the House of Commons grew in dignity and importance. 
By now the tenants “in free and common socage” enjoyed 
that privilege of voting for the knights of the shire which 
had for so long been reserved to the military tenants only. 
Consequently, practically all freemen, many of them of 
the poorer sort, became desirous of voting in every election, 
which practice, we are told, “introduced many inconven- 
iences.” The statute recites that, whereas of late 

. elections of knights have been made by very great, out- 
rageous and excessive numbers of people of which the most 
part is of people of small substance, and of no value, whereof 
every one of them pretends a voice equivalent with the most 
worthy knights and esquires, whereby manslaughter, riots, bat- 
teries and divisions among the gentlemen and other people of 
the same counties shall very likely rise and be, unless convenient 
and due remedy be provided in this behalf... . 
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No persons shall have votes, but such as have lands or tene- 
ments to the value of forty shillings a year above all charges. 

How significant this is of the age-old struggle of the 
common man for a share in the government by the ex- 
tension of the suffrage, and how truly the situation here 
presented finds its parallel in the history of government 
in every state in which popular elections have been held, 
from the early struggles of the plebeians of Rome to the 
present day. 

For more than thirty years immediately prior to the 
close of this unhappy period the kingdom was distressed by 
those dynastic wars known as the Wars of the Roses, the 
last battle of which was fought on Bosworth Field in 1485. 
As a result of this long-continued civil strife, following the 
years of war with France, the land lay almost in ruins. 
Pestilence and want stalked hand in hand throughout the 
length and breadth of the kingdom. Those high ideals of 
truth and honor which had characterized the nobility of 
earlier days were gone, and cruelty, cupidity, and deceit 
had usurped their place. The Church had come to care 
more for the accumulation of material wealth under the 
protection of powerful nobles than for either the spiritual 
or temporal welfare of the people, and its power for good 
had vanished along with its power of leadership. Commerce 
had disappeared, agriculture languished, and industry of 
every kind was paralyzed. Few Parliaments were sum- 
moned, and when that body was in session it was little more 
than the willing tool of the prevailing royal party in the 
passing of bills of attainder and the voting of forfeitures. 
“The rich,” says a contemporary, “were hanged by the 
purse and the poor by the neck.” What there was of 
wealth was in the hands of a few powerful families who 
were able to hold it, as they had gained it, by the sword. 
We are told in the chronicles of the time that the Earl of 
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Warwick slaughtered six oxen for the daily breakfast of 
his retainers; that the Duke of Buckingham entertained 
more than two hundred guests in his hall every day; while 
the Earl of Berkeley rode abroad attended by one hundred 
and fifty armed and liveried retainers. Many of these 
nobles were more powerful than the king himself, and held 
themselves amenable to no law save that of their own 
desires. 

The career of the last of the Yorkist kings was a fitting 
climax to the age of violence, treachery, and avarice which 
terminated with his life. Possessed of a brilliant intellect, 
his deformed body in keeping with the distorted soul it 
housed, Richard III was conspicuous for his cruelty in 
England’s most cruel age. By far the worst of all his 
detestable kind, the passing of this sinister figure from 
the stage of public affairs marked the end of the darkest 
era in all of England’s eventful history, and the coming of 
Henry Tudor to the throne gave promise of better times. 

In the closing years of the fifteenth century a new age 
was beginning in Europe. Principalities were being con- 
solidated and kingdoms whose boundaries are familiar to 
us even in this day were being formed. Dauntless sailors 
were venturing into seas hitherto unknown and colonies 
were being founded in distant lands. Books were being 
printed and schools established; manufacture and trade 
were claiming more attention than ever before; religion 
was discarding the dogmas and superstitions thrown around 
it by designing men and was becoming a vital force for 
good. In such a world the dark and apparently gigantic 
figures of the period just closed in England would have 
seemed grotesque and incongruous to a degree. 

When Sir William Stanley, in the dusk of the evening of 
the twenty-second of August, 1485, plucked the crown of 
Richard III from among the branches of a hawthorn bush 
on Bosworth Field and, amid the joyful acclamations of a 
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victorious army, placed it on the head of Henry Tudor, 
Earl of Richmond, the stage was set for a new scene in the 
drama of England’s story, with new actors and new lines. 
The jingle of gold and silver had become more attractive to 
the ear than the clash of steel; the mailed knight had ceased 
to be the dreaded champion of whatever cause he espoused 
and had become the easy and vulnerable mark of the sturdy 
yeoman soldier with his longbow or his firelock. It was 
the beginning of the age of business, and whatever ob- 
structed its progress was doomed to be cast aside as dross. 
Because of this it became a common saying during the years 
that followed that “Englishmen will endure any govern- 
ment that does not interfere with trade.” There is an ap- 
proach to truth in the statement, but it would be more 
nearly true to say that Englishmen will not endure any 
government that interferes with trade. 

The character and temperament of Henry VII would 
have rendered him as thoroughly unfit to wear the crown 
of England at any previous period, as he was now admir- 
ably qualified for the task that lay ahead of him. Lack- 
ing that personal charm and that reckless courage which 
were necessary attributes of a leader of men in medieval 
times, he possessed in full measure the foresight, the tact, 
the high degree of self-control, and the resolute will in- 
dispensable in the king who would lead England from the 
dark morass of the age of force and cunning to the sunlit 
heights of the age of the reign of law. Contemplating his 
portrait we get the impression of one whom suffering and 
self-denial have made patient and moderate, one who has 
never known the joys of childhood, and we can easily be- 
lieve the statement he is said to have made to one of his 
followers the night before the battle of Bosworth Field: 
that from his fifth year he had been either a prisoner or a 
fugitive. 

Those who have suffered most from particular causes 


120 Genesis and Birth of Federal Constitution 


may well be consulted when remedies are being sought. 
Their suggestions are often the results of deep and pro- 
longed study. Henry VII clearly saw that in order to make 
his throne secure, his subjects prosperous, and his kingdom 
respected abroad, he must crush the power of the barons, 
consolidate the government, make the courts respected, and 
substitute his personal rule for that limited monarchy that 
the weakness of his predecessors had made possible. These 
things he deliberately set himself to do, and so established 
the system which, carried on and developed by Henry VIII 
and Elizabeth, became known as “the strong monarchy.” 

But how fared it with the constitution and with repre- 
sentative government? When Henry VII surveyed the sit- 
uation he discovered that he was actually confronted by 
certain recognized principles of constitutional government, 
the results of the struggle between king and people through 
the preceding three centuries and all of them possible ob- 
stacles to his plan of consolidation of authority. These, 
as stated by Hallam in his “Constitutional History,” are 
worthy of particular notice and are as follows: 

(1) The king could levy no sort of new tax upon his people, 
except by the grant of his Parliament, consisting as well of 
bishops and mitred abbots, or lords spiritual, and of hereditary 
peers or temporal lords, who sat and voted promiscuously in the 
same chamber, as of representatives from the freeholders of each 
county, and from the burgesses of many towns and less con- 
siderable places, forming the lower or Commons’ House. 

(2) The previous assent and authority of the same assembly 


were necessary for every new law, whether of a general or a 
temporary nature. 

(3) No man could be committed to prison but by a legal 
warrant specifying his offense; and by an usage nearly tanta- 
mount to constitutional right, he must be speedily brought to 
trial by means of regular sessions and goal delivery. 

(4) The fact of guilt or innocence on a criminal charge, 
was determined in a public court, and in the county where the 
offence was alleged to have occurred, by a jury of twelve men, 
from whose unanimous verdict no appeal could be made. 
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(5) The officers and servants of the Crown, violating the 
personal liberty or other right of the subject, might be sued in 
an action for damages to be assessed by a jury, or, in some 
cases, were liable to criminal process; nor could they plead 
any warrant or command in their justification, nor even the 
direct order of the king. 

(6) The king’s ministers were liable to be impeached by 
the Commons for misgovernment. 


Those constitutional rights had more than once been 
violated by the crown, and some of them, notably the sixth, 
lay practically dormant, but Henry VII knew that to 
violate them now, jealously guarded as they were by Parli- 
ament and people, would be to court destruction. Great 
as was the political lethargy of the mass of the English 
people; intent as they were in this new day upon the acquis- 
tion of that wealth which came through trade and industry, 
the people understood, and Henry VII knew that they un- 
derstood, the limitations of the royal power. Many men 
well knew what Sir John Fortescue, chief justice of the 
King’s Bench under Henry VI, had so admirably expressed 
in his treatise, “De Laudibus Legum Angliae,” written for 
the instruction of the then Prince of Wales, when, with 
much other, he said: 


As the head of a body natural cannot change its nerves and 
sinews, cannot deny to the several parts their proper energy, 
their due proportion and aliment of blood; neither can a king 
who is the head of the body politic, change the laws thereof, 
nor take from the people what is theirs by right against their 
consent. Thus you have, sir, the formal institution of every 
political kingdom, from whence you may guess at the power 
which a king may exercise with respect to the laws and the sub- 
ject. For he is appointed to protect his subjects in their lives, 
properties, and laws; for this very end and purpose he has the 
delegation of power from the people, and he has no just claim to 
any other power but this. 


We have said that men well knew these principles. Let 
us hasten to add that they highly valued them as well, and 
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would right willingly have opposed by force of arms any 
open attempt to subvert them. The problems of govern- 
ment, then, that presented themselves to the first Tudor 
sovereign for solution were far from simple. If he would 
crush the few powerful feudal barons who had survived 
the Wars of the Roses, he must have the help of the peo- 
ple. To have the good will of the people he must show a 
respect for those recognized principles of constitutional law 
just mentioned, and, in short be (what would in other times 
have seemed a contradiction in terms) a law-abiding king. 

His course was soon decided upon, and carefully fol- 
lowed throughout his reign. The masses of the people of 
England resented the collection of direct taxes for the royal 
treasury; he would raise the necessary supplies by indirect 
methods and largely from the pockets of the rich. The 
Parliament was a powerful body and was jealous of its 
powers and its privileges: the less frequent its meeting, the 
better. As to the courts, no Englishman should evince a 
more scrupulous regard for the forms of law than England’s 
king. Englishmen longed to turn from war to trade; he 
would lead the way, and would maintain that peace neces- 
sary to the change. Englishmen were weary of the feudal 
barons and their outworn claims to superiority: he would 
set himself in fearless opposition to the barons as a class, 
and in their stead would raise up a nobility composed of 
men whose ways of living and thinking were better suited 
to the times. 

All of these things Henry VII did. In his long reign of 
twenty-four years he summoned but seven Parliaments. 
The bulk of the public revenue he raised by indirect 
methods and by heavy exactions from the rich. He never 
asserted himself to be above the law, but was at all times 
careful to observe its forms. Relentless in stamping out 
opposition by the barons, he was ever solicitous of the 
progress and welfare of his people. He exerted himself to 
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promote trade and industry and studiously avoided the 
waste of war. Finding the law courts too weak to cope 
with the barons, he created the Court of the Star Chamber 
and before that tribunal, which was bound by no rules of 
procedure and hampered by no precedents, the haughtiest 
noble was powerless. As a result, he left to Henry VIII 
“a secure throne, a full treasury, and a prosperous people.” 

Henry VIII has been characterized as easily the worst of 
the many ruffians who, during the past thousand years, have 
worn the crown of England. This extraordinary man was 
indeed the possessor of many opposite qualities. Gen- 
erosity and cruelty, treachery and frankness, selfishness 
and true statesmanship, were all evidenced by his conduct 
in both the public and private relations of life. He never 
hesitated to compromise with his bitterest enemy or to sacri- 
fice his most loyal friend any more than he hesitated to 
oppose force to force or richly reward a service; his con- 
duct in any case being governed by the circumstances sur- 
rounding it, and the advancement of his own interests being 
considered the only object worthy of attainment. A hearty 
manner and a certain personal charm enabled him under 
the guise of a good fellow to do things which would have 
brought down upon the head of one of less pleasing per- 
sonality consequences both swift and terrible. He courted 
the popular favor because he dreaded the popular wrath. 
Coarse, but courageous; unprincipled, but intelligent; des- 
potic, but patriotic in a way, he ruled in England thirty- 
eight years and carried the program of Henry VII to a 
point beyond that reached by that monarch in his wildest 
dreams of power. If his conduct proved beneficial to the 
cause of constitutional and representative government, as 
indeed it did in many ways, these benefits were indirect and 
unconsciously conferred. 

Having completely destroyed the last vestige of the power 
of the feudal barons, he recognized in Parliament the only 
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possible obstacle to the absolute power of the crown. De- 
termined as he was to inaugurate that despotism which he 
believed necessary to the welfare of both himself and his 
kingdom, he clearly saw that constitutional forms must be 
observed. Convinced that Parliament could not be success- 
fully opposed, he determined to make it the instrument of 
his will. This he did. In the thirty-eight years of his 
reign, he summoned nine Parliaments. These Parliaments 
he “packed” by the creation of “rotten” boroughs, by con- 
ferring on boroughs increased representation in the House 
of Commons, by interference in elections, and by other cor- 
rupt practices too numerous to mention here. The follow- 
ing letter, written from the King’s Council to Sir P. Hoby, 
is typical: 

His Majesty hath willed us to signify unto you this his pleasure 
to have you one of the Commons’ House, which thing we also 
require you to forsee, that either for the County where ye abide 
ye be chosen Knight, or else otherwise to have some place in the 
House, like as all others of your degree be appointed. And 
herein, if either His Majesty or we know where to recommend 
you, according to your own desires, we would not fail to provide 
the same. 

And so, by fraud, by favor, by every evil means save 
open intimidation, Parliament became the creature of the 
king; and well did it remember its creator. His scandalous 
matrimonial affairs, which can only be thought of with 
loathing and disgust, were all declared by Acts of Parlia- 
ment to be not only lawful but done “of the king’s most 
excellent goodness.” He broke with Rome; Parliament 
made him the head of the church. He was a spendthrift 
and a chronic borrower, extorting loans by methods little 
short of force; on three specific occasions Parliament 
gravely wiped out all his debts by legislative enactment, to 
the dismay of his creditors and the joy of the king. When 
the courts declared the royal proclamations to be without 
legal effect on his subjects, Parliament solemnly declared 
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that royal proclamations issued with the consent of a ma- 
jority of the king’s council should have the force and effect 
of law. This last was fatal. When Parliament declared 
that a mere proclamation should have the force of statute 
law, it had nothing more to give. Its surrender was com- 
plete in that quarter. It was a return to the absolutism of 
William the Norman by legislative enactment and repre- 
sentative government was paralyzed—wounded in the house 
of its friends. Small wonder that Henry VIII should write 
to the pope in 1529, 

The discussions in the English Parliament are free and un- 
restricted; the crown has no power to limit their debates, or to 


control the votes of their members. They determine everything 
for themselves, as the interests of the commonwealth require. 


The general policies of the two Henrys were pursued by 
all their Tudor successors, the most important of whom, of 
course, was Elizabeth, who reigned forty-five years and 
summoned ten Parliaments. This remarkable woman dif- 
fered not a whit from Henry VIII in her utter lack of re- 
gard for the spirit and substance of constitutional govern- 
ment, and she observed its forms only because she found 
it expedient to do so. She was at heart and in deed a despot, 
but because she was a benevolent despot and material pros- 
perity attended her course, Englishmen forgot the loss of 
their liberties in the enjoyment of their wealth until her 
reign was far spent. Like her immediate predecessor she 
issued many proclamations or “acts of state” as they came 
to be called, and, in their times, persons who disobeyed or 
disregarded these proclamations were tried and punished, 
not in the courts of common law, but in the Court of the 
Star Chamber, composed of a sort of committee of privy 
councilors. Mention of some of these proclamations will 
not be amiss. 

Henry VIII, by proclamation, regulated religious cere- 
monies, fixed the prices of provisions, and forbade, un- 
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der penalty of being sent to row as a slave in the galleys, 
the spreading of false news. Mary, by proclamation, 
forbade any person to have in his possession any “heretical 
or seditious book” on pain of death. Elizabeth threatened 
vagrants with death, banished anabaptists from the realm, 
commanded all Irishmen to depart into Ireland, forbade 
the exportation of money, corn, and other commodities, 
and prohibited the erection of houses within three miles 
of London. She further regulated printers and printing 
and directed that no book be published without the ap- 
proval of the Archbishop of Canterbury and the Bishop of 
London. As this practice of royal legislation undermined 
the structure of the constitution, more than one warning 
voice was raised, but it was lost in the tumult of applause 
that greeted the progress of the Queen under whose rule 
England was becoming rich and powerful. Said Peter 
Wentworth in Parliament as early as 1575: 

Sweet is the name of liberty; but the thing itself a value 
beyond all-inestimable treasure. So much the more it behoveth 
us to take care lest we, contenting ourselves with the sweetness 
of the name, lose and forego the thing. 

But his voice fell on deaf ears and the ancient maxim 
“Rex nihil potest nisi quod jure potest” was consigned to 
the political attic, along with other hard-won safeguards of 
the liberties of the people, as an obsolete thing. 

As the years passed there came to prevail an idea that 
the sovereign had a power to ordain, a legislative power 
of his own, and this idea grew in strength until it was given 
correct expression by James I when he said: 

As it is blasphemy for man to dispute what God may do in 
the plenitude of his omnipotence, so it is sedition for subjects 
to dispute what a king may do in the fullness of his power. 

Elizabeth, the last and the greatest of the Tudor sov- 
ereigns, died in 1603. Her great personal popularity and 
the common knowledge that the country was passing 
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through a succession of national crises, had postponed active 
opposition to her tyrannical usurpations of legislative and 
judicial power. But even in the latter years of her reign 
Englishmen had begun to realize that they had paid too 
high a price for their prosperity and already mutterings 


’ were heard of the storm which gathered in the time of 


James I and burst with fury upon the head of his unfor- 
tunate son. 

The Tudors had done much for England in many ways. 
They had found her torn with dissensions; they left her a 
united nation. They found her a third-rate power in the 
councils of Europe; they left her in the first rank of the 
states of the world. They found her subservient to the 
Pope of Rome; they left her independent of his interfer- 
ence. They found her poor; they left her rich. They 
found her isolated and ignorant; they left her with her 
ships carrying the trade of the world and her countryside 
dotted with schools. Respected and feared abroad; rich 
and orderly at home; commerce and industry growing; 
Englishmen for the first time shining as stars of the first 
magnitude in the literary firmament; the old, rude, and 
warlike barons all gone at last and their places taken by 
polished gentlemen with gracious manners and real capacity 
for government; the casual observer must have viewed the 
national structure with never a doubt that those who dwelt 
therein were prosperous, contented, and safe. 

But it was not so. The government had prospered at the 
expense of the governed. The rights of the government 
were secured, but those of the citizen were in constant 
jeopardy. Of wealth there was much, but the system under 
which it was accumulated had made the rich richer and the 
poor poorer. There was much thought expressed in writ- 
ing, but it was not free thought; there was much eloquence, 
but it was not untrammeled. Roman domination had disap- 
peared, but freedom to worship God in one’s own way had 
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not yet come. The Common Law of England still existed 
and its courts yet functioned, but the Royal Proclamation, 
the Court of the Star Chamber, and the Court of High 
Commission were the constant perils of every citizen. Lib- 
erty had been sacrificed to commercial gain. The slow and 
cumbersome progress of representative government had 
been supplanted by the speed and efficiency of the procla- 
mation. The constitutional safeguards built up through 
years of toil and sacrifice had been turned into engines of 
destruction to the liberties of those whom they were in- 
tended to serve, and England, great, rich, nationally secure, 
stood unwittingly on the brink of a pit of her own digging, 
while the trumpets of the heralds announced the royal 
progress of James the First to London. 

Such in brief is the story of the growth of the Parliament 
of England to the time of the Stuart kings. It is indeed a 
story of absorbing interest. But if there is no lesson to be 
drawn from it of benefit to the student of the many govern- 
mental questions which are to-day pressing for solution; 
if we can find in the experiences of our ancestors during 
the five centuries that preceded the reign of James I noth- 
ing to guide us in our efforts for improved conditions; if 
we have discovered no examples to be followed, no pitfalls 
to be shunned; then our studies have been in vain and our 
time wasted. I said at the outset of this lecture that in the 
period under discussion many mistakes have been made, 
the repetition of which we must studiously strive to avoid. 
Bear with me while I call your attention to but one of these 
and I have done. 

The most casual student of the growth of the idea of rep- 
resentative government must be struck by the steady and 
substantial growth of the power of Parliament up to the 
time of the beginning of the Tudor period, as well as by the 
fact that, during that period, this growth was more apparent 
than real. James I ascended the throne of England with 
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infinitely less respect for the power of Parliament than was 
entertained by Henry VII, and it was a rude shock indeed 
to Englishmen to realize that, in their zeal for the efficiency 
that had characterized the “strong monarchy” of the Tudor 
sovereigns, they had unconsciously bargained away much 
of the substance of their freedom while they had clung 
tenaciously to its forms. In one hundred and twenty years 
of subserviency to the imperious wills and fair words of the 
Tudors, Parliament had sunk to a level where it actually 
did little more than register the royal will, though it had 
retained, unimpaired, the forms of an untrammeled legisla- 
tive body responsible and responsive to the people whom it 
was designed and supposed to represent. Through the 
apathy of the people and the subserviency of Parliament 
had come the surrender of a right which was undoubtedly 
the most priceless jewel in the treasure house of English 
liberty, and it was not regained until the soil of England 
had been riven by the plowshare of civil war and wet with 
the blood of her slain. 

We, in these United States, may take this lesson to heart 
with profit. As a people we praise our Constitution and 
willingly swear to uphold it; but we do not study it. In- 
tent upon the pursuits of commercial gain, mechanical in- 
vention, publicity, or amusement, we neglect the study of 
even the fundamentals of our government. The average 
citizen spends infinitely more care in the selection of an 
automobile than of a legislator. All that we ask of govern- 
ment is speed and “efficiency” in action, at whatever price 
in terms of principle. If we speak of our representative 
bodies it is generally to criticize them for their cumbersome 
methods and to urge that their powers be entrusted to 
agencies that will insure more rapid action. 

As a result “boards,” “commissions,” “bureaus,” “units,” 
and “departments” have multiplied of late to an alarming 
extent, each one designed to deal with some of the affairs 
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of government and clothed with power to make rules and 
regulations “which shall have the force and effect of law.” 
Consequently, “rulings,” “regulations,” “departmental 
orders,” and “executive orders,” each one affecting im- 
portant concerns of the citizen and itself a proper subject 
for either legislative or judicial action, gather “As thick as 
leaves in Vallombrosa.” These remarkable substitutes for 
statutes and judicial decisions are made in many cases by 
appointees of appointees, so far removed from the man they 
affect that those who make them have neither interest in 
him nor fear of him; and woe betide the luckless individual 
who, however innocently, violates so sacred a thing as a 
“ruling” or a “departmental order.” No officer in the 
service of a Tudor king ever reached the degree of ar- 
rogance that is a part of the typical appointee in the service 
of a Federal bureau, department, or commission. 

On every hand busy little people complain that our sys- 
tem is too slow; that our government machinery is obsolete; 
that what we need is more concentration of authority, more 
speed, more “efficiency,” and that these things are ends in 
themselves sufficient to justify any means of attainment. 

We are richer, more powerful, more governed, and more 
apathetic politically than ever before. So were Englishmen 
at the close of the Tudor period. It is not necessary here 
to enter upon a discussion of the situation, its possibilities, 
or its remedies. I deem it sufficient, in the language of 
Lord Bacon, “‘to excite your judgment briefly, rather than 
to inform it tediously.” 


THE CONSTITUTION UNDER THE STUARTS IN- 
CLUDING THE BILL OF RIGHTS 


By James Brown Scott, LL.D. 


In 1607, the year of the settlement of Virginia, the case 
of the Prohibitions del Roy was tried before all the judges 
of England. It is reported in Volume 12 of the Reports of 
Chief Justice Coke, whose hand had the year before drawn 
the first charter of Virginia. In this great and leading 
case, it appears that King James, the sixth of Scotland and 
the first of England, insisted upon taking part with the 
judges in the decision of cases, in the fourth year of his 
reign in the realm of England. This action was objected 
to by all the judges. “Then the King said,” as reported by 
Coke, ‘“‘that he thought the law was founded upon reason, 
and that he and others had reason, as well as the judges: 
to which it was answered by me, that true it was, that God 
had endowed His Majesty with excellent science, and great 
endowments of nature; but His Majesty was not learned 
in the laws of his realm of England, and causes which con- 
cern the life, or inheritance, or goods, or fortunes of his 
subjects are not to be decided by natural reason but by the 
artificial reason and judgment of law, which law is an act 
which requires long study and experience, before that a 
man can attain to the cognizance of it: that the law was 
the golden met-wand and measure to try the causes of the 
subjects; and which protected His Majesty in safety and 
peace: with which the king was greatly offended, and said, 
that then he should be under the law, which was treason to 
affirm, as he said; to which I said, that Bracton saith, quod 
Rex non debet esse sub homine, sed sub Deo et lege.” 

Three documents there are in English history which did 
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away with the theory of King James the First, and have 
left the king “to God,” to use Bracton’s language, “and 
subjected the government of the realm—to law”: the Magna 
Carta of 1215, the Petition of Right of 1628, the Declara- 
tion and Bill of Rights of 1689, and its corollary, the Act 
of Settlement of 1701. 

The first document has been treated in another lecture. 
It is my privilege to discuss with you two of these three 
landmarks in English constitutional history which that 
friend of America, Lord Chatham, has called “the Bible 
of the English Constitution.” 

A fourth document there is for us of America, showing 
how the seeds of English liberty had been implanted in the 
colonies and the fruit which they brought forth in that ever 
memorable year of 1776. 

Let me, however, call your attention to four founda- 
mental principles of the English constitution, as they are 
stated in Articles 12, 14, 39, and 40 of the Magna Carta, 
which Hallam calls “the keystone of English liberty,” and 
to which all that has been since added is, in the opinion of 
this judicious historian, “little more than confirmation or 
commentary.” I take these articles from the late Taswell- 
Langmead’s masterly volume on “English Constitutional 
History” with which you are, or will one day, I hope, be 
familiar. 


12. No scutage nor aid shall be imposed in our kingdom, 
unless by the common council of our kingdom; excepting to 
redeem our person, to make our eldest son a knight, and once to 
marry our eldest daughter, and not for these, unless a reasonable 
aid shall be demanded. 

14. And also to have the common council of the kingdom, to 
assess and aid, otherwise than in the three cases aforesaid: and 
for the assessing of scutages, we will cause to be summoned the 
archbishops, bishops, abbots, earls, and great barons, individ- 
ually by our letters. And besides, we will cause to be summoned 
in general by our sheriffs and bailiffs, all those who hold of us in 
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chief, at a certain day, that is to say at the distance of forty 
days (before their meeting), at the least, and to a certain place; 
and in all the letters of summons, we will express the cause of 
the summons; and the summons being thus made, the business. 
shall proceed on the day appointed, according to the counsel 
of those who shall be present, although all who have been sum- 
moned have not come. 

39. No free-man shall be seized, or imprisoned, or dispossessed, 
or outlawed, or in any way destroyed; nor will we condemn 
him, nor will we commit him to prison, excepting by the legal 
judgment of his peers, or by the laws of the land. 

40. To none will we sell, to none will we deny, to none will we 
delay right or justice. 

The Magna Carta was the result of a struggle—a strug- 
gle between the king on the one hand, and the people on 
the other; the first conspicuous instance, it may be said, in 
which the clergy, the barons, and the commonalty of Eng- 
land dropped their differences and united for the common 
interest of the realm. 

The Petition of Right of 1628 was a struggle—a strug- 
gle beginning with James, the first of the Stuarts, and cul- 
minating in the reign of his son, Charles, the second of the 
Stuarts. It is perhaps not wholly accurate to say that the 
struggle began with James. The elements of discontent he 
inherited with the kingdom. There were murmurs, and in- 
deed more than murmurs, in Queen Elizabeth’s reign. 

But as his first Parliament was careful to point out to 
James, “the late queen’s sex and age which we had great 
cause to tender, and much more upon care to avoid all 
trouble, which by wicked practice might have been drawn 
to impeach the quiet of your Majesty’s right in the succes- 
sion [a gentle hint at the legal and other difficulties which 
had stood in the way of James’s claim to the throne], 
actions were then passed over which we hoped in succeeding 
times to redress and rectify.”* 


1 Thomas Pitt Taswell-Langmead, English Constitutional History from the 
Teutonic Conquest to the Present Time, eighth edition, by Coleman Phillipson, 
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King James was unfortunately not the kind of man to 
listen to advice. He was educated beyond his ability to 
assimilate what he had learned. He believed with every 
fiber of his body that kingship was a divine institution and, 
therefore, in the divine right of kings, which he interpreted 
to mean that he might himself grant to the Parliament the 
exercise of rights and prerogatives which belonged to king- 
ship, but that he could not be restrained in their exercise by 
an act of Parliament without his consent. He was there- 
fore at once the origin and the source of law and justice. 

The view of the Parliament which ultimately prevailed in 
the reign of his son was thus stated from the speaker’s chair 
by Sir Edward Phelips, Speaker of King James’s first 
Parliament: 

New laws ... could not be instituted, nor imperfect laws 
reformed nor inconvenient laws abrogated, by any other power 
than that of the High Court of Parliament, that is, by the agree- 
ment of the commons, the accord of the lords, and the assent 
of the sovereign; that to the king belonged the right either 
negatively to frustrate, or affirmatively to ratify; but that he 
could not institute: every bill must pass the two Houses before 
it could be submitted to his pleasure.” 

Unable to get on with his Parliament, he tried to get on 
without it—raising loans and collecting revenues without 
its authority, and even proceeding to the extreme measure 
of seizing and imprisoning members of Parliament who had, 
in the performance of their duties and from their places in 
the House of Commons, opposed and spoken against his 
illegal actions. Against these actions and other illegal 
actions of the king, the Commons protested. 

King James died on March 27, 1625, and on that day he 
was succeeded by his ill-fated son, Charles I. Of the reign 
of the father, Hallam has said: 


The Commons had now been engaged for more than twenty 
years in a struggle to restore and to fortify their own and their 
? English Constitutional History, p. 477. 
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fellow subjects’ liberties. They had obtained in this period 
but one legislative measure of importance, the late declaratory 
act against monopolies. But they had rescued from disuse 
their ancient right of impeachment. They had placed on record 
a protestation of their claim to debate all matters of public con- 
cern. They had remonstrated against the usurped prerogatives of 
binding the subject by proclamation, and of levying customs 
at the out-ports. They had secured beyond controversy their 
exclusive privilege of determining contested elections of their 
members. Of these advantages, some were evidently incomplete, 
and it would require the most vigorous exertions of future par- 
liaments to realize them.* 

Unfortunately, Charles I trod in the path of his father. 
It led him to the scaffold, a martyr, on January 30, 1648 (old 
style), to his principles—the principles of personal govern- 
ment as opposed to the government of laws; of divine right 
of kings as opposed to the constitutional right of Parlia- 
ments; of the unaided judgment of one man as opposed to 
the judgment and the desires of the people. 

The spirit in which Charles met his first Parliament is 
shown in the message which he sent to the Commons intent 
upon impeaching his favorite, and his father’s favorite, the 
incompetent Buckingham: 

I must let you know that I will not allow any of my servants 
to be questioned amongst you, much less such as are of eminent 
place and near unto me.‘ 

So much for Buckingham. 

Desiring revenues as the free gift of Parliament to their 
royal master if they could be had that way, but determined 
to have revenues needed for his household and for the con- 
duct of his government without Parliament if they could 
not be had from Parliament, he added in conclusion: 

I wish you would hasten my supply, or else it will be worse 
for yourselves; for if any ill happen, I think I shall be the last 
that shall feel it.° 


8 Tbid., p. 511. 
4 Tbid., p. 514. 
5 English Constitutional History, p. 514. 
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Needing supplies for carrying on the disastrous war with 
France, into which he had been plunged by Buckingham’s 
folly, a third Parliament was called in 1628. Charles 
opened it in person, and this is what he said: 


There is none here but knows that common danger is the 
cause of this Parliament, and that supply, at this time, is the 
chief end of it... . Every man must now do according to his 
conscience; wherefore, if you (which God forbid) should not 
do your duties in contributing what the state at this time needs, 
I must, in discharge of my conscience, use those other means, 
which God hath put into my hands, to save that which the 
follies of some particular men may otherwise hazard to lose. 
Take not this as a threatening (for I scorn to threaten any but 
my equals), but an admonition from him that, both out of nature 
and duty, hath most care of your preservation and properties.® 


A much lesser personage than Charles I, and who made 
no claim to noble birth—although he was bewitched with 
the desire to govern an island—one Sancho Panza by name 
was of the opinion that “more flies would be caught with 
honey than with vinegar.” The members of the House of 
Commons and, as appeared, also the Lords, were of Sancho’s 
way of thinking, and they promptly set themselves to stat- 
ing the rights and privileges of the Parliament as they con- 
ceived them to be, and as they should be if they were not. 

A vote of supplies which Charles had told them was the 
“chief end of calling this Parliament” was to be made de- 
pendent upon a redress of grievances. Promises were now 
of no avail, because it had been proven by two Stuarts— 
as it was soon to be proven by two more—that the word of 
the Stuart, as king, was not to be relied upon. The great 
Sir Edward Coke was the leader of this third House of 
Commons. As chief justice he had given the father a lesson 
in law and had later been dismissed from his high office 
because of his refusal to stay judgment until the king’s 
pleasure should be learned, saying on that occasion that 

® Ibid., p. 518. 
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when the case should come before him he would decide it 
as befitting a judge. Sir Edward Coke urged the house not 
to accept the king’s royal word that he would not arrest 
any one without a just cause, or to accept a simple con- 
firmation of the Magna Carta or other statutes in favor of 
liberty: 

Was it ever known that general words were a sufficient satis- 
faction for general grievances? The king’s answer is very 
gracious; but what is the law of the realm? that is the question. 
I put no diffidence in His Majesty; but the king must speak by 
record, and in particulars, and not in general. Let us put a 
Petition of Right; not that I distrust the king, but that I 
cannot take his trust, save in a parliamentary way (pp. 519-20). 


The Petition of Right, approved by the Lords spiritual 
and temporal, as well as by the Commons, was put up to the 
king. And the spirit in which it was received by his 
Majesty is shown by two incidents. 

He submitted certain questions to the two chief justices, 
Hyde and Richardson, for their answers and the answers of 
their colleagues. One of these was: “Whether, if the king 
grant the Commons’ petition, he doth not thereby exclude 
himself from committing or restraining a subject, for any 
time or cause whatsoever, without showing a cause’? To 
this question the judges advised their royal master that 
“Every law, after it is made, hath its exposition, and so 
this petition and answer must have an exposition, as the 
case in the nature thereof shall require to stand with jus- 
tice; which is to be left to the courts of justice to determine, 
which can not be particularly discovered until such case 
shall happen. And although the petition be granted, there 
is no fear of conclusion as is intimated in the question” 
(p1922))3 

This reply must have been pleasing to the king, but it 
did not wholly satisfy his scruples. He proposed to give 
his assent to the petition in such a way that his royal can- 
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science should not be bound. Therefore, he appeared be- 
fore the House of Lords, and to the astonished Peers and 
Commons in Parliament said, on June 2, 1628: 


The king willeth that right be done according to the laws and 
customs of the realm, and that the statutes be put in due exe- 
cution, that his subjects may have no cause to complain of any 
wrong or oppression contrary to their just rights and liberties; 
to the preservation whereof he holds himself in conscience as 
well obliged, as of his prerogative (p. 522). 


The Parliament was in no mood to be trifled with. The 
members of both houses understood words and phrases as 
well as his Majesty, and they understood the form of assent 
in such cases made and provided, and which would bind 
the king’s conscience as it had bound his predecessors ever 
since there had been a Parliament. Five days later the king 
signified his royal assent in the customary form: Soit droit 
fait comme est desiré. The Petition of Right had become 
a law. 

What is the Petition of Right? The caption states that 
it concerns “divers Rights and Liberties of the Subjects: 
with the King’s Majestie’s royall aunswere thereunto in 
full Parliament.” And the text sets forth some of these 
rights, liberties, and the remedies which in the opinion of 
Parliament were essential to their preservation. The peti- 
tion mentions specifically the Statute of Edward I, com- 
monly called the Statum de Tallagio non Concedendo, the 
authority of the Parliament held in the twenty-fifth year 
of Edward III, with the result that by these statutes and 
by other laws and statutes of the realm “your subjects have 
inherited this freedome that they should not be compelled 
to contribute to any taxe, tallage, ayde, or other like charge, 
not sett by common consent in Parliament” (p. 523). 

Notwithstanding these laws and statutes, his Majesty’s 
subjects had been “required to lend certain sums of money” 
to the king. Upon refusal, many of them had been “‘there- 
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fore imprisoned, confined, and sondry other waies molested 
and disquieted; and divers other charges have been laid 
and levied upon your people . . . by commaund or direc- 
cion from your Majestie, or your Privie Councell, against 
the lawes and free customes of the realme” (p. 524). 

The petition then vouched the Great Charter of Liberties 
of England, citing Articles 39 and 40 against arbitrary im- 
prisonment, and the Statute of Edward III, passed by the 
Parliament in the twenty-eighth year of his reign, to the 
effect that no person should be deprived of his land or 
tenements, nor taken, nor imprisoned, nor disherited, nor 
put to death, “without being brought to answere by due 
process of lawe.” 

Notwithstanding the provisions of the Great Charter of 
Liberties, the Act of Parliament of Edward III and other 
laws and statutes, “divers of your subjects have of late been 
imprisoned without any cause shewed” and although writs 
of habeas corpus were brought before the justices, the per- 
sons imprisoned “were returned backe to severall prisons, 
without being charged with anything to which they might 
make aunswere according to the lawe.” 

Soldiers and mariners had been billeted upon the in- 
habitants “against the laws and customs of this realme, and 
to the great grievance and vexacion of the people.” Martial 
law had been proclaimed in time of peace, displacing the 
ordinary courts of the realm, whereby many people had 
been illegally put to death and others punished, and many 
persons who should have been tried for offenses before the 
regular courts were not proceeded against “upon pretense 
that the said offenses were punishable only by martial law.” 

Because of these things, the petition continues, the Lords 
spiritual and temporal and the Commons “doe therefore 
humblie pray your most excellent Majestie that no man 
hereafter be compelled to make or yield any guift, loane, 
benevolence, taxe, or such like charge, without common con- 
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sent by Acte of Parliament; and that none be called to 
make aunswere or take such oath, or to give attendance, 
or be confined, or otherwise molested or disquieted concern- 
ing the same or for refusall thereof; and that no freeman, 
in any such manner as is before mencioned, be imprisoned 
or deteined; and that your Majestie would be pleased to re- 
move the said souldiers and marriners, and that your people 
may not be soe burthened in tyme to come; and that the 
aforesaid commissions, for proceeding by martiall lawe, 
may be revoked and annulled: and that hereafter no com- 
missions of like nature may issue forth to any person or 
persons whatsoever to be executed as aforesaid, lest by 
colour of them any of your Majestie’s subjects be destroyed 
or put to death contrary to the lawes and franchise of the 
land” (pp. 525-526). 

Sir Edward Coke had said in his speech proposing a 
Petition of Right that “Magna Carta is such a fellow that 
he will move no ‘sovereign.’” The Petition of Right, it 
may also be said, was such a fellow, and in the end he did 
away with his sovereign. It is needless to take up in detail 
the successive and continuous violations of the Petition of 
Right which eventually brought the royal head to the block. 
Sir John Eliot, who had been illegally arrested by Charles 
and who died in prison, said, the truth of which Charles 
was to experience before many years, that those who went 
about breaking up Parliaments were in the end broken by 
them. The Parliament had joyously voted the subsidies in 
consideration of the royal consent to the Petition, but the 
House passed to the consideration of religious and other 
matters and questioned the raising of revenue contrary to 
the Petition. Amid a scene of great confusion the three 
resolutions were adopted, which Mr. Taswell-Langmead 
thus summarizes: 


The introducers of innovation in religion, or of popery, or 
arminianism, or other opinions disagreeing from the true and 
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orthodox church; and all who should counsel or advise the taking 
and levying of the subsidies of tonnage and poundage, not being 
granted by Parliament, or should be actors or instruments 
therein, should be reputed capital enemies to the kingdom and 
commonwealth; and that all merchants or others who should 
voluntarily pay the said subsidies, should be reputed betrayers 
of the liberties of England, and enemies to the same (p. 531). 

The Speaker had refused to put these resolutions. He 
was seized and held in the Chair and they were put by a 
member from the floor. 

On March 10, 1629, Charles dissolved the Parliament in 
person, referring to the “disobedient carriage of the lower 
House,” and threatening that “the vipers amongst them 
should meet with their reward.” Charles had had enough 
of Parliaments. We often define an agreeable person as 
one who agrees with us. The members of Parliament were, 
in the opinion of the king, very disagreeable persons. He 
decided to rule without them, which he did for the eleven 
years between 1629 and 1640, carrying on the government 
as he chose, raising revenue without the consent of Parlia- 
ment in the teeth of that old fellow Magna Carta and that 
new fellow the Petition of Right, both of which were doubt- 
less equally objectionable and abhorrent to the king. Dur- 
ing this period the judges were his great reliance. Their 
answers before assent to the Petition of Right suggested 
that they might be relied upon. Their actions after its 
signing showed that they could be. In Darnel’s case, tried 
before the Petition of Right and indeed one of the griev- 
ances set forth in that famous document, the judges had 
held that the special command of the king was a sufficient 
answer to defeat a writ of habeas corpus. The reason why 
the judges supported the crown was that they were ap- 
pointed by the king, paid by the king, held their offices 
during the pleasure of the king, and were dismissed upon 
his displeasure. A test case of the king’s right to raise 
revenue without an act of Parliament and contrary to the 
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spirit and the letter of the law arose in 1637 when John 
Hampden, a name never to be mentioned without respect 
and reverence by the lovers of liberty, refused to pay the 
sum of twenty shillings assessed upon a portion of his 
estate, not because, as Burke later said, it would have made 
any difference to Mr. Hampden, but because the right to 
take a shilling without act of Parliament and without due 
process of law involved the right to take his entire estate. 
The decision was against Hampden, as Charles knew it 
would be, for, consulting them privately and in advance, he 
had received an affirmative answer to the following ques- 
tions: 


1. When the good and safety of the kingdom in general is 
concerned and the whole kingdom is in danger; whether may not 
the king, by writ under the great seal of England, command all 
the subjects of his kingdom, at their charge, to provide and 
furnish such number of ships, with men, victuals, and munitions, 
and for such time as he shall think fit, for the defence and safe- 
guard of the kingdom from such danger and peril; and by law 
compel the doing thereof in case of refusal or refractoriness? 

2. And whether, in such case, is not the king sole judge, both 
of the danger, and when and how the same is to be prevented and 
avoided? (Pp. 541-542.) 


The king was so pleased with his extra judicial opinion 
that it was by his order publicly read in the Star Chamber 
and enrolled in the courts of the realm at Westminster. On 
another occasion the king had taken the answers of the 
judges in reference to this question. On both occasions the 
judges did their duty as the king saw it. In regard to the 
second opinion, which was a very formal one, Strafford, 
later to be attainted for seeking to subvert the liberties of 
England and whose desertion by Charles in his hour of need 
is a blot upon his loyalty which time has not sufficed to 
efface, wrote: 


Since it is lawful for the king to impose a tax towards the 
equipment of the navy, it must be equally so for the levy of 


The Constitution under the Stuarts 143 


an army; and the same reason which authorizes him to levy 
an army to resist will authorize him to carry that army abroad, 
that he may prevent invasion. Moreover, what is law in England 
is law also in Scotland and Ireland. This decision of the judges 
will therefore make the king absolute at home and formidable 
abroad. Let him only abstain from war a few years, that he 
may habituate his subjects to the payment of this tax, and in 
the end he will find himself more powerful and respected than 
any of his predecessors. (Footnote, p. 542.) 


The collapse of the personal régime caused Charles to 
call the last Parliament of his reign. It met on November 
3, 1640, and is called the Long Parliament because in law, 
though not in fact, it existed during nineteen eventful years. 

The Parliament met in an angry mood. It put the ax to 
the root of abuse, and it was not satisfied with lopping off 
the branches. The illegal acts of the past eleven years were 
catalogued and declared to be illegal. They were em- 
bodied in the Grand Remonstrance. The king responded 
by an attempt to arrest five members of the house, 
principally among whom were Pym and Hampden. Ac- 
companied with an armed force he entered the House of 
Commons. To Lenthall, Speaker of the House, who stepped 
from the chair to meet him, Charles said: “Mr. Speaker, I 
must for a time make bold with your chair.” Approaching 
the chair, but not occupying it, he addressed the House, 
saying: “Gentlemen, I am sorry for this occasion of coming 
unto you. Yesterday I sent a serjeant-at-arms upon a very 
important occasion to apprehend some that by my com- 
mand were accused of high treason; thereunto I did expect 
obedience and not a message. ... And, therefore, I am 
come to know if any of these persons that were accused 
are here”? After a pause he continued, saying: “I do not 
see any of them. I think I should know them.” After a 
further pause, Charles called out, “Is Mr. Pym here”? 

“He then asked,” continued Mr. D’Ewes, whose nar- 
rative I am quoting, “for Mr. Hollis, whether he were pres- 
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ent, and when nobody answered him, he pressed the Speaker 
to tell him, who, kneeling down, did very wisely desire his 
Majesty to pardon him, saying that he could neither see nor 
speak but by command of the House: to which the king 
answered ‘Well, well; ’tis no matter. I think my eyes are 
as good as another’s.’ And then he looked round about 
the House a pretty while to see if he could espie any of 
them.” 

After a long pause the baffled and discomforted monarch 
said: ‘Well, since I see all my birds are flown, I do expect 
from you that you will send them unto me as soon as they 
return hither.” 

There was no middle ground; there was no compromise. 
Either Charles was or was not absolute master of his king- 
dom. Neither party would yield. The appeal to the sword 
was to decide it. ‘When Charles and his armed atten- 
dants,” says Mr. Forster, in his “Arrest of the Five Mem- 
bers,” “passed through the lobby of the House of Com- 
mons on January 4, the Civil War had substantially begun. 
Clarendon—a partisan of the king, and later to be Lord 
High Chancellor to his son—himself admits as much when 
he calls it ‘the most visible introduction to all the misery 
that afterwards befel the king and kingdom.’ ” 

As Mr. Taswell-Langmead says: “The constitutional 
period of the great contest between the king and the Parlia- 
ment may be said to have ended with the attempted arrest 
of the Five Members.” 

It is foreign to the present purpose, even if time per- 
mitted, to consider the period between this date of 1642 
and the restoration of Charles II in 1660. Suffice it to 
say that King Charles was tried, condemned, and executed 
in 1648; that Cromwell took the reins of government into 
his own hands thereafter and held them firmly until his 
death on September 3, 1658, “Imposing upon the people 
of England, Scotland, and Ireland a despotism,” as Lord 
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Macaulay has well said, “moderated only by the wisdom, 
sobriety, and magnanimity of the despot.” 

In the feeble hands of his son who was his successor in 
the Protectorate, the Commonwealth went to pieces. 
Charles, the elder son of Charles the First, living in exile, 
was recalled amidst the acclamations of his subjects and 
from 1660 to 1685 misruled his people. He had a better 
head but a worse heart than his father, and he profited by 
his experience, at least to the extent of keeping his head 
and his throne, both of which his father had lost. He was 
less sincere, and less honest than his brother James II, 
who succeeded him only to lose his throne three years 
thereafter. 

For present purposes we do not need to deal with the 
reign of Charles II. It was the illegal acts of James which 
produced the third of the great landmarks of English con- 
stitutional history: the Bill of Rights, the Declaration of 
Rights incorporated in the Bill of Rights, which I am 
privileged to discuss with you to-day. 

The policy of James II was to make himself an absolute 
monarch in the sense of his father, Charles I, and of his 
grandfather, James I, and to disestablish the established 
religion; that is to say, to replace the Protestant religion 
by the Catholic Church, to which he had, contrary to the 
laws of the land, become a convert. 

After Monmouth’s rebellion, the standing army was 
raised from six thousand to about thirty thousand, of 
whom many of the officers belonged to the Roman Catholic 
Church. Under the laws then in force they could not 
legally be commissioned, they could not legally hold their 
commissions, exercise the powers conveyed by their com- 
missions, or expect obedience from those subject to their 
orders if the commissions were valid. 

James, however, saw a way out—or thought he did—by 
claiming and exercising the right to dispense with observ- 
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ance of the laws through his prerogative as king. His 
method was the method of his father, Charles I. The 
problem was, however, more difficult, and precaution had 
to be taken. He therefore proceeded to dismiss from the 
bench judges who would not decide in his favor, and to 
replace them by those who would. “I am determined,” 
said the king to Chief Justice Jones, of the Common Pleas, 
to quote Macaulay’s account, “to have twelve judges who 
will be all of my mind as to this matter.” “Your Majesty,” 
answered the chief justice, “may find twelve judges of your 
mind, but hardly twelve lawyers.” He was then plainly 
told that he must either give up his opinion or his place. 
“For my place,” he answered, “I care but little.” 

When the necessary removals and appointments had been 
made, a collusive suit was brought against Sir Edward 
Hales, a Roman Catholic officer commissioned in the army 
without complying with the requirements of the test act 
which excluded all persons from holding any office or place 
of trust who should not publicly receive the sacrament ac- 
cording to the Church of England, take the oath of su- 
premacy, and subscribe a declaration against transubstan- 
tiation. This act would exclude dissenters as well as Catho- 
lics. To this suit Sir Edward Hales pleaded a dispensation 
from the crown. | 

If the plea were good, then the king might free all per- 
sons in the army or in any branch of the service from the 
provisions of the test act. If the plea were bad, then the 
action of the crown would be null and void. 

Eleven of the twelve judges held the king’s dispensation 
a bar to the action. As Mr. Justice Powell later said, in 
the Seven Bishops’ Case, decided in 1688, the decision 
“amounted to an abrogation and utter repeal of all the 
laws; for I can see no difference, nor know any, in law, 
between the king’s power to dispense with laws ecclesias- 
tical and his power to dispense with any other laws what- 
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soever. If this be once allowed of, there will need be no 
Parliament. All the legislature will be in the king” (p. 
616). 

There was no doubt as to this in King James’s mind, 
but being a sincere Catholic and desiring to establish the 
Catholic religion, he first dealt with the religious questions. 
In April, 1687, he issued his Declaration for the Liberty of 
Conscience, in which he declared it to be his “royal will 
and pleasure that from henceforth the execution of all and 
all manner of penal laws, in matters ecclesiastical, for not 
coming to church, or not receiving the sacrament, or for 
any other non-conformity to the religion established, or 
for or by reason of the exercise of religion in any manner 
whatsoever, be immediately suspended; and the further 
execution of the said penal laws, and every of them, is 
hereby suspended” (p. 616). 

A year later an Order in Council directed the Declara- 
tion of Indulgence to be read in all the churches. Seven 
bishops petitioned against the order. Their petition was 
pronounced a seditious libel, they were committed to the 
Tower, and put on trial before the Court of King’s Bench. 
On June 30, 1688, they were acquitted. 

The dispensation affected alike the Catholics and the dis- 
senters, and it was hoped that the dissenters would accept 
the benefits of the dispensation. They did not. They sided 
with the established church. The Protestant Party rose 
and invited William, Prince of Orange, Stadholder of Hol- 
land, the husband of Mary, the eldest daughter of James, 
to accept the English throne, which they declared to have 
been vacated by James. He accepted, but the so-called 
Convention Parliament formed of representatives of all the 
constituent bodies of the kingdom decided, and wisely, 
that there should be a declaration of right in the nature of 
a Petition of Right, and a Bill of Rights incorporating the 
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Declaration, thus forming the third of the three great char- 
ters of constitutional liberty in England. 

The Bill of Rights consists of two portions, first the 
declaration made by the Lords Spiritual and Temporal, and 
Commons, assembled at Westminster and presented to the 
Prince and Princess of Orange on February 13, 1688, and 
second the enactment of this declaration in the form of a 
bill by the Lords Spiritual and Temporal, and Commons in 
1689. The first part of the declaration enumerates twelve 
different ways and means by which the late King James 
endeavored “to subvert and extirpate the Protestant re- 
ligion, and the laws and liberties of this kingdom.” It is 
followed by a declaration that these various acts are illegal: 


1. That the pretended power of suspending of laws, or the 
execution of laws, by regal authority, without consent of Par- 
liament, is illegal. 

2. That the pretended power of dispensing with laws, or the 
execution of laws by regal authority, as it hath been assumed 
and exercised of late, is illegal. 

3. That the commission for erecting the late Court of Com- 
missioners for ecclesiastical causes, and all other commissions 
and courts of like nature, are illegal and pernicious. 

4, That levying money for or to the use of the crown, by pre- 
tence of prerogative, without grant of Parliament, for longer 
time or in other manner than the same is or shall be granted, 
is illegal. 

5. That it is the right of the subject to petition the king, and 
ns 5 tages a and prosecutions for such petitioning are il- 
egal. 

6. That the raising or keeping a standing army within the 
kingdom in time of peace, unless it be with consent of Parlia- 
ment, is against law. 

7. That the subjects which are Protestants may have arms 
their defence suitable to their conditions, and as allowed by 
aw. 

8. That elections of members of Parliament ought to be free. 

9. That the freedom of speech, and debates or proceedings in 
Parliament, ought not to be impeached or questioned in any 
court or place out of Parliament. 
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10. That excessive bail ought not to be required, nor excessive 
fines imposed; nor cruel and unusual punishments inflicted. 

11. That jurors ought to be duly impanelled and returned, 
and jurors which pass upon men in trials for high treason ought 
to be freeholders. 

12. That all grants and promises of fines and forfeitures of 
particular persons before conviction, are illegal and void. 

13. And that for redress of all grievances, and for the amend- 
ing, strengthening, and preserving of the laws, Parliament ought 
to be held frequently. 

And they do claim, demand, and insist upon all and singular 
the premises, as their undoubted rights and liberties; and that 
no declarations, judgments, doings or proceedings, to the preju- 
dice of the people in any of the said premises, ought in any wise 
to be drawn hereafter into consequence or example. 


The oath which the Prince and Princess of Orange were 
to take is next set out, as is the acceptance of the crown 
by the Prince and Princess of Orange at the desire of the 
Lords and Commons. That there might be no doubt as to 
the binding force of the declaration it is next provided: 

That all and singular the rights and liberties asserted and 
claimed in the said declaration are the true, ancient, and in- 
dubitable rights and liberties of the people of this kingdom, 
and so shall be esteemed, allowed, adjudged, deemed, and taken 
to be, and that all and every the particulars aforesaid shall be 
firmly and strictly holden and observed, as they are expressed in 
the said declaration; and all officers and ministers whatsoever 
shall serve their Majesties and their successors according to the 
same in all times to come. 


Omitting the provisions concerning the descent of the 
crown, first to the children of William and Mary, next to 
the Princess Anne of Denmark, the sister of Mary, and her 
descendants, and then to the descendants of King William 
in the absence of other heirs, the Bill of Rights recurs to” 
the matter of dispensation and provides in specific terms 
that: 


No dispensation by on obstante of or to any statute, or any 
part thereof, shall be allowed, but that the same shall be held 
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void and of no effect, except a dispensation be allowed of in such 
statute, and except in such cases as shall be specially provided 
for by one or more bill or bills to be passed during this present 
session of Parliament. 


Queen Mary having died without heirs, and the children 
of Princess Anne, her sister, having died, the Act of Settle- 
ment of 1700 and 1701 vested the crown in the Protestant 
branch of the Stuart family, the granddaughter of James I, 
at that time married to the Elector of Hanover and the heirs 
of her body. Upon the death of Queen Anne in 1714, the 
son of the great-grandson of James I through his daughter 
Elizabeth succeeded to the throne as George I. The Act 
of Settlement also contains two provisions which would 
more properly have been placed in the Declaration and the 
Bill of Rights, but which through inadvertence or haste 
were omitted from that document. They are that “judges’ 
commissions be made quamdiu se bene gesserit, and their 
salaries ascertained and established; but upon the address 
of both Houses of Parliament, it may be lawful to remove 
them’; ‘That no pardon under the Great Seal of England 
be pleadable to an impeachment by the Commons in Parlia- 
ment.” 

The concluding paragraph of the Act closes an era, and 
it is a solemn confirmation of all the laws and statutes exist- 
ing at the time. It is thus worded: 


And whereas the laws of England are the birthright of the 
people thereof, and all the kings and queens who shall ascend 
the throne of this realm ought to administer the government of 
the same according to the said laws, and all their officers and 
ministers ought to serve them respectively according to the same; 
the said Lords Spirituall and Temporall, and Commons, do there- 
fore further humbly pray, That all the Laws and Statutes of this 
Realm for securing the Established Religion, and the Rights 
and Liberties of the people thereof, and all other laws and 
statutes of the same now in force, may be ratified and confirmed: 
And the same are by His Majesty, by and with the advice and 
consent of the said Lords Spirituall and Temporall, and Com- 
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mons, and by authority of the same, ratified and confirmed ac- 
cordingly (p. 657). 


Here I might end, because we are done with the Stuarts. 
But I would like to show in the few minutes which are 
still left to me how the spirit as well as the word, and indeed 
the spirit more than the word, passed from the Old to the 
New World and have made us what we are. 

You will not have failed to notice that the Act of Par- 
liament in these various instances is termed a Petition of 
Right, a Declaration, or a Bill of Rights. 

You will recall that the members of the Continental 
Congress termed the statement of their fundamental rights 
a Declaration of Independence and that they set forth 
as did the members of the Convention Parliament the illegal 
actions by which the King of England had forfeited his 
crown. 

The earliest and most famous bill of rights of America 
was adopted on June 12, 1776, some three weeks before 
the Declaration of Independence by a convention of the 
State of Virginia, which met at Williamsburg on May 6, 
1776. This bill of rights was framed by George Mason. 
It is in his own handwriting. It was amended in unim- 
portant particulars, and it stands a monument, not only to 
his insight and ability, but a monument more enduring than 
the Statue of Liberty which adorns the entrance to the port 
of New York, a gift of that great nation, France, our first 
and only ally, who made that liberty possible on the field of 
Yorktown, but a few miles from this little city of Williams- 
burg, where the Statute of Liberty was first adopted. It 
is so clear that explanation would only cloud it. It is so 
brief that a summary to do it justice would likely be longer. 
Brief as it is, it summarizes the triumphs of constitutional 
liberty in the Old World. It states the advance which con- 
stitutional liberty had made from the Magna Carta, the 
Petition and the Bill of Rights. And it gathers within its 
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sixteen articles the ideas and precepts of that democratic 
government which obtains in these United States and which 
we fondly hope may be the source of liberty, equality, and 
happiness among the peoples of the world. Let me read it 
to you. 


A declaration of rights made by the representatives of the 
good people of Virginia, assembled in full and free convention; 
which rights do pertain to them and their posterity, as the basis 
and foundation of government. 

Sec. 1. That all men are by nature equally free and inde- 
pendent, and have certain inherent rights, of which, when they 
enter into a state of society, they cannot, by any compact, de- 
prive or divest their posterity; namely, the enjoyment of life 
and liberty, with the means of acquiring and possessing property, 
and pursuing and obtaining happiness and safety. 

Sec. 2. That all power is vested in, and consequently derived 
from, the people; that magistrates are their trustees and servants, 
and at all times amenable to them. 

Sec. 3. That government is, or ought to be, instituted for the 
common benefit, protection, and security of the people, nation, 
or community; of all the various modes and forms of govern- 
ment, that is best which is capable of producing the greatest 
degree of happiness and safety, and is most effectually secured 
against the danger of maladministration; and that, when any 
government shall be found inadequate or contrary to these pur- 
poses, a majority of the community hath an indubitable, inalien- 
able, and indefeasible right to reform, alter, or abolish it, in 
388 manner as shall be judged most conducive to the public 
weal. 

Sec. 4. That no man, or set of men, are entitled to exclusive 
or separate emoluments or privileges from the community, but 
in consideration of public services; which, not being descendible, 
neither ought the offices of magistrate, legislator, or judge to be 
hereditary. 

Sec. 5. That the legislative and executive powers of the State 
should be separate and distinct from the judiciary; and that the 
members of the two first may be restrained from oppression, 
by feeling and participating the burdens of the people, they 
should, at fixed periods, be reduced to a private station, return 
into that body from which they were originally taken, and the 
vacancies be supplied by frequent, certain, and regular elections, 
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in which all, or any part of the former members, to be again 
eligible, or ineligible, as the laws shall direct. 

Sec. 6. That elections of members to serve as representatives 
of the people, in assembly, ought to be free; and that all men, 
having sufficient evidence of permanent common interest with, 
and attachment to, the community, have the right of suffrage, 
and cannot be taxed or deprived of their property for public 
uses, without their own consent, or that of their representatives 
so elected, nor bound by any law to which they have not, in 
like manner, assembled, for the public good. 

Sec. 7. That all power of suspending laws, or the execution of 
laws, by any authority, without consent of the representatives 
of the people, is injurious to their rights, and ought not to be 
exercised. 

Sec. 8. That in all capital or criminal prosecutions a man hath 
a right to demand the cause and nature of his accusation, to be 
confronted with the accusers and witnesses, to call for evidence 
in his favor, and to a speedy trial by an impartial jury of twelve 
men of his vicinage, without whose unanimous consent he can- 
not be found guilty; nor can he be compelled to give evidence 
against himself; that no man be deprived of his liberty, except 
by the law of the land or the judgment of his peers. 

Sec. 9. That excessive bail ought not to be required, nor 
excessive fines imposed, nor cruel and unusual punishments in- 
flicted. 

Sec. 10. That general warrants, whereby an officer or mes- 
senger may be commanded to search suspected places without 
evidence of a fact committed, or to seize any person or persons 
not named, or whose offence is not particularly described and 
supported by evidence, are grievous and oppressive, and ought 
not to be granted. 

Sec. 11. That in controversies respecting property, and in 
suits between man and man, the ancient trial by jury is prefer- 
able to any other, and ought to be held sacred. 

Sec. 12. That the freedom of the press is one of the great 
bulwarks of liberty, and can never be restrained but by despotic 
governments. 

Sec. 13. That a well-regulated militia, composed of the body 
of the people, trained to arms, is the proper, natural, and safe 
defence of a free State; that standing armies, in time of peace, 
should be avoided, as dangerous to liberty; and that in all cases 
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the military should be under strict subordination to, and governed 
by, the civil power. 

Sec. 14. That the people have a right to uniform government; 
and, therefore, that no government separate from, or inde- 
pendent of the government of Virginia, ought to be erected or 
established within the limits thereof. 

Sec. 15. That no free government, or the blessings of liberty, 
can be preserved to any people, but by a firm adherence to 
justice, moderation, temperance, frugality, and virtue, and by 
frequent recurrence to fundamental principles. 

Sec. 16. That religion, or the duty which we owe to our 
Creator, and the manner of discharging it, can be directed only 
by reason and conviction, not by force or violence; and there- 
fore all men are equally entitled to the free exercise of religion 
according to the dictates of conscience; and that it is the mutual 
duty of all to practice Christian forbearance, love, and charity 
toward each other. 


Such is the first written Bill of Rights of the Western 
World prefixed to the first written constitution of an Amer- 
ican State. This is a service which would have immortal- 
ized the author of the Bill of Rights, but he has, I think, 
another although I can not call it a greater claim. In the 
Federal convention, and at the very beginning of its ses- 
sions, he laid down the fundamental proposition of this 
Union of States, arguing as Mr. Madison says in his notes 
of the Federal debates, “Very cogently that punishment 
could not in the nature of things be executed on the States 
collectively, and, therefore, that such a Government was 
necessary as could directly operate upon individuals, and 
would punish those only whose guilt required it.” 

This seems to be a simple truth to-day, but it was not a 
simple truth when George Mason uttered it. By eliminating 
coercion, it made the Union of States possible and desirable. 
It will. make a larger union of the nations possible for such 
purposes, as they may desire and to such extent as they 
may be willing to go, without the principle of coercion 
against any State, inasmuch as the individual violating 
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the law within the nation may be restrained or punished, 
not the nation itself. 

Mr. Mason insisted that there should be a Bill of Rights 
appended to the Constitution of the United States. Al- 
though defeated in the convention, his insistence resulted 
in the first ten amendments to the Constitution restraining 
the exercise of Federal power without which it may well be 
that the Union would not have endured. 

Virginia has had many great statesmen and illustrious 
men. A New England historian, John Fiske, has men- 
tioned five persons who, in his opinion, are responsible for 
the government of this Union of States: George Washing- 
ton, James Madison, Alexander Hamilton, Thomas Jeffer- 
son, and John Marshall. He says that without Washington 
it is doubtful if independence would have been won, and 
that without him the Federal Constitution would probably 
not have been adopted. To Madison he ascribes the chief 
credit in devising and carrying through the constitution of 
the States. Hamilton he considers as entitled to the credit 
of putting the government and the Constitution into opera- 
tion. Jefferson, he says, made the Union beloved of the 
people of the States as were the governments of their 
States. And Marshall interpreted the Constitution in such 
a way as to vest the government with adequate powers 
while still preserving the rights of the States. 

Four of these great men are sons of Virginia. I do not 
detract from their greatness nor from the value of their 
services, but I believe it was George Mason, who by his 
Bill of Rights prefixed to the Constitution of the free, 
sovereign, and independent State of Virginia, made it pos- 
sible and worth while to have this Union of States. 


THE GOVERNMENT OF VIRGINIA PRIOR TO THE 
FEDERAL CONSTITUTION 


By Robert M. Hughes, M.A., LL.D. 


THE first charter of Virginia was dated April 10, 1606. 
It authorized the formation of a company by Sir Thomas 
Gates and others, mainly of London, to be called the first 
colony, granting them the coast between latitude 34 N. 
and latitude 41 N. and the hinterland annexed thereto. 

It authorized the formation of another company by 
Thomas Hanham and others, mainly of Plymouth, as the 
second colony, granting them the land north of the other 
as far up as 45 north latitude. 

Under the first of these two Virginia was settled. The 
charter was drawn during the reign of James I, and under 
his close supervision. From a pedantic despot like him, 
no feature of popular government could be expected. It 
provided for a council of thirteen, resident in England, to 
manage the company “According to such Laws, Ordinances 
and Instructions as shall be, in that behalf, given and 
signed with our hand or Sign Manual, and pass under the 
Privy Seal of our Realm of England,” the council to be 
“ordained, made and removed, from time to time, as shall 
be directed and comprised in the said instructions.” 

This gave the king control even over the home board of 
the company. 

But it also contained the following provision: 


Also we do, for Us, our Heirs and Successors, Declare, by these 
Presents, that all and every the Persons being our Subjects, 
which shall dwell and inhabit within every or any of the said 
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several Colonies and Plantations, and every of their children, 
which shall happen to be born within any of the Limits and 
Precincts of this said several Colonies and Plantations, shall 
have and enjoy all Liberties, Franchises, and Immunities, within 
any of our other Dominions, to all Intents and Purposes, as if 
they had been abiding and born, within this our Realm of 
England, or any other of our said Dominions 


On November 30, 1606, the king issued his instructions 
appointing the home council. The ships to convey the 
settlers were ready on December 10, 1606, but were de- 
tained by contrary winds till February 18, 1607. They 
arrived off the Virginia Capes on April 26 (May 6) 1607, 
and opened the sealed box of instructions containing the 
names of those appointed by the home council to act as 
the council for Virginia. These instructions authorized this 
local council to select its own president. 

This absolute control by the king was the cause of much 
dissatisfaction on the part of the local council, and resulted 
in inaugurating efforts to give the company the selection of 
its own governing board. Alexander Brown (‘First Re- 
public in America,” p. 74) says of this that these protests 

Were the first from America against a royal form of govern- 
ment, and the result—the beginning of popular charters—was 
the germ which gradually developed into a popular government 

(a free country) in America—the genesis of the United States. 

Owing largely to the efforts of the great patriot, Sir 
Edwin Sandys, a new charter was granted June 2, 1609. 
It somewhat strengthened the clause as to the rights of the 
inhabitants as Englishmen, but its most important feature 
was the provision transferring the selection of the home 
council to the company. This was an important step for- 
ward, but still gave no powers of local self-government to 
the colonists themselves. The governors, however, were se- 
lected by the home company. Sir Thomas Gates, who acted 
until the arrival of Lord de la Warr, promulgated, on June 
3, 1610, the first code of laws for the New World. 
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The home company then became the theater of the 
efforts toward popularizing the government. The result 
was the company regulation of November 28, 1618, which 
has ever since been called the Virginia Magna Carta. It 
provided (1) the council of state, to consist of the governor 
and his councillors, chosen by the home company, and (2) 
the general assembly, consisting of the said council of state, 
and two burgésses chosen out of each town hundred or other 
particular plantation by the inhabitants. . 

The full draft of this is not in existence, but its purport 
can be judged by the later ordinance of August 3, 1621. 

Sir George Yeardly arrived from England with this 
ordinance on April 29, 1619, and the next month issued a 
proclamation, saying inter alia: 


And, that they might have a hand in the governing of them- 
selves, it was granted that a General Assembly should be held 
yearly once, whereat were to be present the Governor and Coun- 
sell, with two Burgesses from each Plantation freely to be 
elected by the inhabitants thereof, this Assembly to have power 
to make and ordaine whatsoever lawes and orders should by 
them be thought good and profittable for our subsistence. 


Under this authority the first representative assembly 
of America met at Jamestown August 9, 1619. The council 
and burgesses sat together as one body, and the governor 
had the veto power. Much of the judicial power was exer- 
cised by the burgesses, through a joint committee with the 
council. Their statutes were subject to the approval of the 
home company, a fact which caused them before adjourn- 
ment to make 


Their last humble suit to the Counsell and Company in Eng- 
land, that they would be pleased, so soon as they shall find it 
convenient, to make good their promise set down at the con- 
clusion of their commission for establishing the Counsell of 
State and General Assembly—namely, that they will give us 
power to allow or disallow of their orders of court, as his 
Majesty hath given them power to allow or to reject our lawes. 
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They enacted many laws in regulation of agriculture 
and trade, and many police regulations, such as their 
statute “against idleness, drunkenness and excess in ap- 
parell.” After providing various punishments for private 
persons, it added (as to the offense of drunkenness): 


But if any officer offende in this crime, the first time he shall 
receive a reproof from the Governor, the second time he shall 
be openly reprooved in the Churche by the minister, and the 
third time he shall first be comited and then degraded. 


This is our earliest example of an ouster law. 

The punishment for excess in apparel was certainly 
original, namely: 

Against excesse of apparell, that every man be cessed in the 
Churche for all publique contributions, if he be unmarried ac- 
cording to his owne apparell, if he be married, according to his 
owne and his wives, or either of their apparell. 

If taxes were based to-day on “excesse of apparell,” the 
amount realized from the wives might be disappointing to 
the taxgatherer. 

After remaining in session but five days, the General 
Assembly adjourned, on account of the extreme heat. 

On November 25th of that same year the colonial seal 
was adopted. It contained the arms of the Stuart kings— 
England, France, Scotland, and Ireland—with certain al- 
legorical figures, and the motto, “En dat Virginia quintum.” 

On November 28, 1621, Sir Francis Wyatt succeeded 
Yeardly as governor. He brought with him a renewed 
ordinance of the home company, which was probably an 
elaboration of the ordinance of 1618. It had as a marginal 
note: 


After the settlement of the countrie, no Appeales to be made 
from the Assembly, nor noe orders shall bind the said colony, 
unless they shall be ratyfied and confirmed by the General 
Assembly. 
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There was a session in December, 1621, the records of 
which are not extant, but from the reports to the home com- 
pany, it was devoted to agricultural and economic rather 
than governmental questions. 

The session of 1623 was a vital one. Efforts were in 
progress in England at the instigation of the king to revoke 
the charter; and pressure was applied to the General As- 
sembly to acquiesce. The session was devoted to the prep- 
aration of protests, and to refuting the slanders in circula- 
tion against the government and condition of the colony. 
The result of a revocation would be to make Virginia a 
royal colony under the control of the king, and to sweep 
away the General Assembly, which rested on an ordinance 
of the company. So they prayed: 


But above all we humbly intreat your Lordships that we may 
retain the libertie of our General Assemblie, than which nothing 
can more conduce to our satisfaction or the publique utilitie. 


As a precaution against sickness they recommended: 


A care must be taken that ships come not over pestered, and 
that they may be well used at sea with that plenty and goodness 
of dyet as is promised in England but seldom performed... . 
A proportion of mault they should also bring over to make 
themselves beare, that the suddein drinkinge of water cause not 
to great an alteration in their bodies. 


But the great feature of this session was the enactment: 


That the Governor shall not lay any taxes or impositions 
upon the Colony, their lands or comodities, other way than by 
the authority of the General Assembly, to be levyed and im- 
ployed as the said Assembly shall appoint. 


As the legislative, executive, and judicial departments 
had not been defined with any accuracy in those days, it is 
not a matter of surprise that they should overlap. Ac- 
cordingly we find that the governor and council exercised 
some lawmaking power by means of proclamations. A 
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charming widow was responsible for one of them. Three 
days after the death of Captain Samuel Jordan, the Rev. 
Grivell Pooley paid the widow his addresses, and induced 
Captain Isaac Madison to go with him to see her. Pooley 
desired a dram, and Mrs. Jordan desired her servant to 
fetch it, but Pooley said he would have it of her fetching 
or not at all. They went into an adjoining room and ex- 
changed their mutual troth in Madison’s presence, and 
drank to each other, and he kissed her. She made him 
promise to keep it secret till she authorized its announce- 
ment, but he broke his promise; which angered her so that 
she contracted herself to William Ferrar before the governor 
and council, and disavowed her engagement to Pooley. He 
brought a breach of promise suit against her, whereupon 


The Council in Virginia (not knowing how to decide so 
nice a difference, our devines not taking upon them pressily to 
determine whether it bee a formal and legall contract), referred 
the case to the Company in England desiring the resolution of 
the civil Lawyers thereon and a speedy return thereof. 


As the men greatly outnumbered the women, every 
woman was a belle, and the opportunities for flirtation were 
boundless. The council, appalled at such dangerous possi- 
bilities, issued the following proclamation: 


Whereas, to the great contempt of the Matie of God, and ill 
example to others, certain women within this Colony have of late, 
contrary to the Lawes ecclesiasticall of the Realm of England, 
contracted themselves to two severall men at one time, whereby 
much troble doth growe between parties; and the Governor and 
Counsell of Estate thereby much disquieted: To pvent the like 
offence in others hereafter, It is by the Governor and Counsell 
ordered in Court, that every Minister give notice in his Church 
to his parishoners, that what man or woman soever shall here- 
after use any worde or speech tending to a contract of Mariag 
unto two severall psons at one time (though not pecise and 
legall yet so as may intangle and breed strugle in their Con- 
sciences) shall for such their offence undgo either corporall 
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punishmt (as whippings &c.) or other punishmt by fyne, or 
otherwise, according to the quality of the pson so offending. 


Possibly this suggested the Mikado’s action: 


Our great Mikado, virtuous man, 

When he to rule our land began, 
Resolved to try 

A plan whereby 

Young men might best be steadied. 

So he decreed, in words succinct, 

That all who flirted, leered, or winked, 
(Unless connubially linked) 

Should forthwith be beheaded. 


The result of the effort of James I was an annulment of 
the charter by a quo warranto, on which judgment against 
the company was pronounced June 26, 1624. He took the 
government into his own hands, and appointed an English 
commission to take charge. This commission appointed a 
Virginia commission of thirteen to govern under the direc- 
tion of the king and his council. 

Fortunately for the colony, James died in 1625. Charles 
I succeeded him, and continued his form of government, 
but was more amenable to the petitions of the colonists. 

The revocation of the charter abolished the General As- 
sembly. Soon after the accession of Charles, the council 
sent him a petition, praying: 

To avoide the oppression of Governors there; that their 
liberty of Generall Assemblyes may be continued and confirmed, 
and that they may have a voice in election of officers, as in 
other corporations. 


But the governor, council, and burgesses held informal 
meetings, styling themselves “The Governor, Council, and 
Colony of Virginia assembled together.” In the fall of 
1627 Charles consented to the continuance of the House of 
Burgesses, which met on March 20, 1628. 

Harvey, who succeeded to the governorship in 1629, was 
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a petty tyrant, persecuting those who incurred his dis- 
pleasure, and constantly endeavoring to encroach on the 
prerogatives of the General Assembly, by means of procla- 
mations, which led to a resolution of the Assembly direct- 
ing the people to disregard all proclamations in conflict with 
any act of Assembly. The climax came in 1635, when he 
was practically run out of the colony, and departed for 
England. The council elected Captain Francis West as 
his successor, and appealed to the General Assembly to 
ratify their choice, which was done. 

After short terms of office by Harvey again and Wyatt, 
Berkeley was sent out in 1642. He started out well, restor- 
ing the right of appeal to the General Assembly from the 
quarterly courts, and raising no objection to the passage 
of another law prohibiting the governor and council from 
imposing taxes without the consent of the Assembly. His 
rule was so popular that it opposed any attempt to revive 
the old charter, saying: 


The present happiness is exemplified to us by the freedom of 
yearly assemblies warranted unto us by his Majesties gratious 
instructions, and the legal trial per juries in all criminal and 
civil cases where it shall be demanded. 


It resulted also in the adherence of the colony to the 
king during the English Commonwealth, and the recognition 
of Charles II immediately after his father’s execution. This 
provoked an expedition from the Parliament to subdue 
them. It found Berkeley prepared for resistance, and the 
result was the convention of March 12, 1651. It provided: 


The plantation of Virginia and all the inhabitants thereof 
shall be and remain in due obedience and subjection to the 
Commonwealth of England, according to the lawes there estab- 
lished, and that this submission and subscription bee acknowl- 
edged a voluntary act not forced nor constrained by a conquest 
upon the countrey, And that they shall have and enjoy such 
freedomes and priviledges as belong to the freeborn people of 
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England, and that the former government by the commissions 
and instructions be void and null... . 

That the General Assembly as formerly shall convene and 
transact the affairs of Virginia, wherein nothing is to be acted 
or done contrary to the government of the Commonwealth of 
England, and the lawes there established... . 

That Virginia shall be free from all taxes, customes and im- 
positions whatsoever, and none to be imposed on them without 
consent of the General Assembly. 


The English commissioners in organizing the govern- 
ment greatly increased the power of the General Assembly, 
giving it in Virginia as much power as the Parliament had 
in England, including the right to elect the governor and 
council and all officials. Richard Bennett was elected gov- 
ernor. When one of his successors tried to dissolve the 
House, there was an indignant refusal to obey, and a 
declaration that they were not dissolvable by any power 
but themselves. As late as 1660 they resolved that the 
supreme power of government was in them, and required 
writs to run in the name of the Grand Assembly. And 
they again elected Berkeley as governor, probably foresee- 
ing the coming Restoration in England. 

The Restoration made the colony again a royal province, 
and changed Berkeley from a popular ruler to a tyrant. 
The form of government became what it had been prior to 
the English Revolution. The oppressive navigation laws 
and the corrupt and arbitrary government of Berkeley 
brought about Bacon’s Rebellion, an interesting chapter in 
our history which does not specially concern us, as it was 
more against maladministration than usurpation. 

The reaction from the overthrow of this patriot move- 
ment carried with it the abolition of the right of appeal to 
the General Assembly, despite repeated remonstrances. At 
the same session (that of 1684) it protested against the 
royal practice of annulling their acts, and asserted the right 
of communicating with the king direct as to the affairs of 
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the colony, instead of having the governor pigeonhole their 
petitions. 

During the short reign of James II there was a continual 
struggle between the governor and the General Assembly, 
the latter defending its prerogatives, the former trying to 
encroach upon them. 

From the accession of William and Mary to the outbreak 
of the Revolution, there is little to tell as far as the form 
of government is concerned. The colony remained a royal 
province and enjoyed comparative freedom, though dis- 
putes between the governor and the General Assembly were 
frequent; during all of which the right to levy local taxes 
was always claimed by the General Assembly, and defended 
against all attacks. Even when Parliament attempted to 
establish a postal system during Spotswood’s time, coupled 
with a sale of stamps, its right to make such a provision 
was denied. 

The troubles with the mother country just previous to_ 
the outbreak of hostilities in the Revolution led to calling 
a convention, which met twice in the spring of 1775 in 
“Richmond town.” Dunmore’s departure left it free to 
meet in Williamsburg, and it assembled there in December, 
1775, devoting itself mainly to military preparations, and 
adjourned on January 20, 1776, to reassemble on May 6th 
following. On May 15th it passed the following resolution: 


Forasmuch as all the endeavors of the United Colonies, by the 
most decent representations and petitions to the King and 
Parliament of Great Britain, to restore peace and security to 
America under the British Government, and a reunion with that 
people upon just and liberal terms, instead of a redress of 
grievances, have produced from an imperious and vindictive 
administration, increased insult, oppression, and a vigorous at- 
tempt to effect our total destruction. By a late act, all these 
colonies are declared to be in rebellion, and out of the protection 
of the British Crown, our properties subjected to confiscation, 
our people, when captivated, compelled to join in the murder 
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and plunder of their relations and countrymen, and all former 
rapine and oppression of Americans declared legal and just. 
Fleets and armies are raised, and the aid of foreign troops en- 
gaged to assist these destructive purposes. The King’s repre- 
sentative in this Colony hath not only withheld all the powers 
of government from operating for our safety, but, having retired 
on board an armed ship, is carrying on a piratical and savage 
war against us, tempting our slaves, by every artifice, to resort 
to him, and training and employing them against their masters. 
In this state of extreme danger, we have no alternative left but 
an abject submission to the will of those overbearing tyrants, or 
a total separation from the Crown and Government of Great 
Britain, uniting and exerting the strength of all America for 
defence, and forming alliances with foreign powers for commerce 
and aid in war; Wherefore, appealing to the SEARCHER OF 
HEARTS for the sincerity of former declarations, expressing 
our desire to preserve the connexion with that nation, and that 
we are driven from that inclination by their wicked councils, 
and that eternal laws of self-preservation; 

RESOLVED UNANIMOUSLY, That the delegates appointed 
to represent this Colony in General Congress be instructed to 

propose to that respectable body to declare the United Colonies 

free and independent states, absolved from all allegiance to or 
dependence upon, the Crown or Parliament of Great Britain; 
and that they give the assent of this Colony to such declaration, 
and to whatsoever measures may be thought proper and neces- 
sary by the Congress for forming foreign alliances, and a con- 
federation of the colonies, at such time and in the manner as 
shall seem to them best; Provided, that the power of forming 
government for and the regulations of the internal concerns of 
each colony be left to the respective colonial legislatures. 

RESOLVED UNANIMOUSLY, that a committee be ap- 
pointed to prepare a DECLARATION OF RIGHTS, and such 
a plan of government as will be most likely to maintain peace 
and order in this Colony, and secure substantial and equal 
liberty to the people. 

On May 27th Archibald Cary, chairman of the com- 
mittee, reported the plan of government to the convention, 
and it was ordered to be printed and distributed and made 
a special order for the 29th. It was discussed at intervals 
until June 12th, when the famous Declaration of Rights, or 


168 Genesis and Birth of Federal Constitution 


Bill of Rights as we now term it (drawn by George Mason) 
was adopted. This was in effect a declaration of inde- 
pendence, for the fourteenth article provided: 


The people have a right to uniform government; and there- 
fore that no government separate from, or independent of, the 
government of Virginia, ought to be erected or established within 
the limits thereof. 


But on June 29th the form of government was adopted 
in its entirety, which severed all connection with England 
and made Virginia an independent nation. 

Of this action, Judge Beverley Tucker, in one of his 
lectures to his law class here, said: 


That it was Virginia and Virginia alone, not thirteen colonies 
but one; not three millions of men but the fifth part of that 
number, that had already taken the decisive step; and that 
while the Congress of Philadelphia were still discussing the 
terms of that eloquent appeal to God and man on behalf of 
American liberty, her words of defiance were already ringing 
in the tyrant’s ears. Hers was the voice which first summoned 
him to the strife, hers was the shout that invited his vengeance. 

Me! Me! Adsum qui feci; in me convertite ferrum. 


Here it must be remembered that independence was 
necessarily the separate act of each colony. The Declara- 
tion of Independence did not make us independent; it 
merely recognized an existing status. The Continental 
Congress had no power to declare independence, except in 
so far as that power was given it by the several colonies. 
If there had been any division in the vote, the majority 
could not have declared the minority “free and independent 
states” against their will. Virginia, for instance, could not 
have made Delaware independent in spite of herself. 

The last act of the convention was the adoption of a seal 
for the commonwealth. It was submitted by George Mason, 
chairman of the committee appointed to prepare it, and 
adopted July 5, 1776. It is too familiar to require descrip- 
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tion. It is an interesting sidelight that the figure of the 
Amazon was taken from a book named Polymetis, then in 
the college library. The copy used was destroyed by fire, 
but a new copy was given to the college library a few years 
ago. No flag was designed. The first flag design was dur- 
ing the term of Governor John Floyd, but it was not 
adopted as the official flag till the secession convention of 
1861. 

When we consider our first Constitution, we are primarily 
impressed with its simplicity and brevity. It occupies only 
seven pages in Thorpe’s collection of American charters and 
Constitutions. Our present Constitution takes fifty-eight 
pages. It limits itself, as constitutions should, to funda- 
mental principles, and indulges in no ordinary legislation. 

But its chief merit is the confidence which it reposes 
in the General Assembly. This was divided into two houses, 
the House of Delegates and Senate, the former consisting 
of 120 members, the latter of 24. It had the power to 
elect the governor and a privy council or council of state, 
of eight members. It chose the delegates to the Continental 
Congress, also the judges. The courts appointed their own 
clerks, and nominated sheriffs and coroners to the governor 
and council. Except for the provision that the legislative, 
executive, and judicial functions should be kept separate 
and distinct, there was no other restraint upon the General 
Assembly. As, before the constitution, it had exercised 
powers limited only by the interference of the crown, and 
that with the enthusiastic endorsement of the people, so 
it continued to exercise all powers not expressly forbidden. 

This government was an ideal representative democracy. 
To my mind it is the best of all forms. I hope the college 
will not be held responsible for the views which I express, 
and doubtless others will give you the other side. With 
that reservation I want to say that I am not in sympathy 
with the recent tendency to turn a representative democ- 
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racy into a pure democracy. It is called “popularizing” a 
government, and is supposed to constitute “progress.” To 
me this is not an advance but a retrogression. It is a 
historical fact that representative government was an evolu- 
tion from, and improvement on, direct government. In 
early times each city or petty geographical district was an 
independent political unit. Its voters had the advantage of 
personal acquaintance with the officials whom it chose as its 
servants. But, as states through long ages increased in 
size, representative government gradually developed. It is 
no curb upon popular power, except as affording a cooling 
period, for the people choose the representative, they pre- 
scribe his term of office and can replace him if he is faith- 
less to his trust. The Bill of Rights to this constitution 
recognizes this, for it provides: 


That all power is vested in, and consequently derived from, 
the people; that magistrates are their trustees and servants, and 
at all times amenable to them. 

That the legislative and executive powers of the State should 
be separate and distinct from the judiciary; and that the mem- 
bers of the two first may be restrained from oppression, by 
feeling and participating the burdens of the people, they should, 
at fixed periods, be reduced to a private station, return into 
that body from which they were originally taken, and the vacan- 
cies be supplied by frequent, certain, and regular elections, in 
which all, or any part of the former members, to be again eligible, 
or ineligible as the laws shall direct. 


When, therefore, we elect by popular vote officials for 
units so large that it is impossible for the voter to know 
the qualifications of the candidate, we are going backward, 
not forward. A voter of Norfolk is the best possible judge 
to pass upon the qualifications of his local representative. 
He knows him personally or has ways of finding out all 
about him. But when that voter comes to pass upon the 
relative qualifications for office of a candidate from Lee 
County and a candidate from Winchester, his knowledge 


The Government of Virginia 171 


depends upon the question which of the two can blow his 
own horn the loudest. 

Personally I feel the same way about a referendum as a 
supplement to legislative action. When a statute is pend- 
ing before a legislative body, it must run the gauntlet of dis- 
cussion in two separate houses, must be subject to several 
readings and unlimited amendment. When submitted to 
direct popular vote, all these are wanting. To make a legis- 
lative act subject to a referendum is to relieve the individ- 
ual legislator of all sense of responsibility, and give the 
weak-kneed an excuse to take to the tall timber. 

Do not misunderstand me. My objection is to a referen- 
dum as a supplement to general legislation. There are some 
great questions of policy—such, for example, as a bond 
issue—which are properly subjects of a referendum, to 
which the above suggested argument as to personal ac- 
quaintance does not apply, and as to which the voters of a 
larger unit can inform themselves if they wish. 

This brings me to the subject nearest my heart. I want 
to make an earnest appeal to save our General Assembly, 
and prevent it from being reduced to a shadow. The more 
I study the history of our State, the more I have learned 
to revere this great institution of freemen. The first upon 
this continent, it has always been our pride and the bul- 
wark of our liberties. Royal favors could not seduce it, 
and royal frowns could not frighten it. Even in 1684, with 
the slaughter following Bacon’s Rebellion fresh in mind, it 
refused to rescind certain action, replying to the governor’s 
demand: 


We can not receed from it without betraying the trust re- 
posed in us by the County that sent us. 


Until Virginia became independent, its hold upon the 
affections of the people was unbounded. The Constitution 
of 1776 reflects this sentiment, and confirmed its powers. 
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Since then its wounds have been inflicted in the house of 
its friends.- The most serious blows were given by the 
constitution of 1851, which made the governor and princi- 
pal state officers elected by popular vote. 

Before that date, its prerogative of choosing the promi- 
nent officials made it the great political training school in 
the State. Service as a member was a stepping-stone to 
higher honors, and the most distinguished men of the com- 
monwealth contended for the honor of a seat. At one time 
James Madison, William B. Giles, and John Taylor of 
Caroline declined to stand for seats in Congress, in order 
to serve the General Assembly. Of the governors who 
were elected by it prior to 1851, all but one had been mem- 
bers of the General Assembly or of the governor’s council, 
which was in constant touch with it. Of those elected by 
popular vote since then, only five out of twenty had ever 
sat in it. I have no records accessible except for the gov- 
ernors, but I believe that the same proportion would hold 
for the other elective officers. The amendment to the Fed- 
eral Constitution has taken away the election of senators. 

The result has been to remove, or at least weaken, the 
desire of our best men to run for places in it. When they 
do, they are often content with one term; and thus the 
number of inexperienced members is great. In view of 
these facts, it is a matter of surprise and gratification that 
so many good men are still found in its halls. But there is 
room for improvement. 

A worse result of its impaired influence as a training 
school and of its loss of the right to select important State 
officials has been the changed conception of a legislator’s 
duties. He seems to consider himself now as simply an 
attorney for his own little bailiwick, and charged with no 
responsibilities beyond its limits. This county and that 
county, this city and that city, have zealous champions, but 
no one represents Virginia. If a measure helps a certain 
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locality, it is a merit to put it across, no matter how in- 
judicious as a State measure. 

It is likely that we are soon to have another constitutional 
convention. It is useless to expect that many of the State- 
wide officers who have been made elective will be again 
chosen by the General Assembly. But there are many who 
might be so selected with advantage, and let us hope that 
it will be done. Let us at least pray that the present un- 
reasonable restrictions upon its freedom of action be re- 
moved, that it will be given sufficient time to remain a 
deliberative body. 

But though nothing should result from a convention, we 
can do our part as citizens. We can frown down the 
flippant criticism of it which is the trite jest of superficial 
minds. It is a duty of citizenship in these days of unrest 
to uphold all the departments of government; or we will 
sow the wind to reap the whirlwind. If our legislative 
body has become a political degenerate, which I deny, “we, 
the good people of Virginia,” have made it so. We can 
restore its prestige only by restoring its influence. To my 
mind the desire to hold responsible public office is an honor- 
able ambition, and should not be derided as selfish and 
mercenary. We can get the best results in government 
only by encouraging our best men to share in its tasks. 

This duty to hold up the hands of our General Assembly 
is specially incumbent on us here. There is no institution 
more closely linked to it by chains of sentiment and grati- 
tude than the College of William and Mary. For many 
years they met in this chapel to guard our liberties from 
royal encroachment. Until the Revolution the college was 
entitled to a representative. Edward Barradall and John 
Blair are types of the men whom it chose. 

Prior to the Revolution there were ten scholarships estab- 
lished by the munificence of the General Assembly. Its 
action in reviving the college in 1887 when it was all but 
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dead, and its interest manifested so often since emphasize 
our duty to love, honor, and cherish it. 

We may feel assured that our confidence will not be 
misplaced, and that this pioneer legislative body, endeared 
to us by three centuries of honorable struggle, democratic 
to the core, ever the subject of our affection and pride, 
will not betray the highest trusts that a grateful people can 
confide to it. 
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THE GOVERNMENT OF MASSACHUSETTS PRIOR 
TO THE FEDERAL CONSTITUTION 


By Frank W. Grinnell 


In 1886 at the two hundred and fiftieth anniversary of 
Harvard College, Senator George F. Hoar bespoke the in- 
terest of the sons of Harvard in the College of William and 
Mary and, as a graduate of Harvard College and of the 
Harvard Law School, I appreciate the opportunity which 
has come to me to contribute to the first series of lectures 
in the Marshall-Wythe School of Government and Citizen- 
ship established at William and Mary. 

The purpose of the school and of this series of lectures 
is to stimulate interest, not merely in historical narrative, 
but in finding out its meaning for Americans to-day. Ac- 
cordingly, in a single lecture on a period of almost one 
hundred and seventy years, I shall merely try to point out 
the significance of parts of the story of Massachusetts be- 
fore 1789, as I see it, and to suggest points of view from 
which to study it in more detail. I shall speak as a student. 

Samuel E. Morison has summarized the history of Mas- 
sachusetts in the breezy opening sentences of his “Maritime 
History” as follows: 


Massachusetts has a history of many moods, every one of 
which may be traced in the national character of America. By 
chance, rather than design, this short strip of uninviting coast- 
line became the seat of a great experiment in colonization, self- 
government, and religion. For a generation, Massachusetts 
shared with her elder sister, Virginia, leadership in the Amer- 
ican Revolution. For another generation, with her offspring, 
Connecticut, she opposed a static social system to the ferment of 
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revolutionary France. With the world peace of 1815 she 
quickened into new life, harnessed her waterfalls to machine in- 
dustry, bred statesmen, seers, and poets, generated radical and 
revolutionary thought. The Civil War rubbed smooth her rough 
corners, sapped her vitality to preserve the Union and build the 
Great West, and drew into the vacuum new faiths and peoples. 


In considering the present influence of the history of 
Massachusetts, one significant fact, the importance of which 
is often overlooked, is, that the constitution of 1780, while 
it has been amended in various particulars, is the only 
original State constitution still in existence as an operative 
instrument of government. Although there have been three 
constitutional conventions since 1780, one in 1820, one in 
1853, and the last in 1917, the original charter has never 
been replaced, as in the other States, and it has earned a 
position in America to-day somewhat similar to that of 
Magna Carta. The last of the State constitutions to be 
drawn, and thus based partly on the experience in drafts- 
manship in other States, it contributed greatly to the Con- 
stitution of the United States, and stands to-day in some 
respects as a great intellectual fortification in the immediate 
background of that instrument. 

The eighteenth article of the Bill of Rights following a 
similar, but shorter, provision in the Virginia Bill of Rights 
of 1776, reads: 


A frequent recurrence to the fundamental principles of the 
constitution . . . is absolutely necessary to preserve the ad- 
vantages of liberty and to maintain a free government. The 
people . . . have a right to require of their lawgivers and mag- 
istrates an exact and constant observance of them... . 


The idea in this eighteenth article is the basis of the 
Marshall-Wythe School of Government and Citizenship. 

Hero worship, patriotic enthusiasm, and oratorical elo- 
quence, valuable as they are, are apt, in the course of 
time, to weave a thread of mystery in the minds of men 
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about their ideas of government which tends to obscure 
simple facts at the bottom of the whole system. I shall 
state a few of these facts which every one knows and acts 
upon, consciously or unconsciously, in his daily life, but 
many forget when they think about government. I be- 
lieve they must be remembered all the time in studying 
American government. John Adams never forgot them. 
In 1787 while in London, he wrote a “Defence” of Amer- 
ican constitutions, George Washington’s copy of which is 
preserved in the Boston Atheneum. On the title page ap- 
pears the following line from the Third Epistle of Pope’s 
“Essay on Man.” 


All nature’s difference keeps all nature’s peace. 


This is the condensed preface to his book; that is what 
he put it there for; and it shows the background of the 
work of John Adams as a constructive statesman. 

Another fact which has been: recognized in a common 
proverb, based on all human experience, is that 


What is everybody’s business is nobody’s business. 


And the corollary of that, as applied to government, is 
the fact that constructive thinking by individuals is neces- 
sary before “collective” thought is possible. No amount of 
popular oratory about collective action, democracy, or 
socialism does, or can, change these facts, and everyone 
knows it if he stops to think about it. 

The importance of the history of Massachusetts in the 
study of government and the influence of that history in 
the nation, as I see it, lies, partly, in the fact that her 
representative men have not forgotten these big, simple 
truths of human nature. The men who have remembered 
them, and supported the institutions based on them, have 
been supported by their constituents. 

The late William G. Sumner illumined certain aspects 
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of the colonial story. We must not read it merely through 
a spyglass of the twentieth century; we must try to trans- 
port ourselves to the seventeenth and eighteenth centuries 
and look forward, see the problems, and visualize the de- 
tails of life as the men of that day saw them. Sumner 
says: 


The fact which gives chief value to the study of the early his- 
tory of the United States is, that in it we can see a society begin 
from its earliest germ and can follow its growth. It is a case 
of an embryo society, not however of savages but of civilized 
men. They came armed with the best knowledge and ability 
which men, up to the time of their migration, had won .. 
that history presents elements to the student of society which 
he can find nowhere else; for later colonial enterprises have 
been undertaken with the help of steam and -constant com- 
munication between the colony and the mother country, and so 
under conditions of less complete isolation. ... It is, how- 
ever, just this isolation, with the necessity of self-adjustment 
to the conditions, which gives interest and value to the story of 
the colonies as social experiments. It is a fact of more im- 
portance than the story of dynasties and wars that not a single 
permanent settlement could be made on the territory now oc- 
cupied by the United States until more than a hundred years 
after Columbus discovered America. .. . Why did a hundred 
men perish miserably when trying, in the sixteenth century, to 
found a settlement on territory where now seventy million live 
in prosperity? It was because nature offers, not a boon but 
a battle; not a gift but a task; and those men, with the means 
they possessed, were not competent for the task or able to win 
the battle. Although the settlements at Jamestown, Plymouth, 
and Massachusetts Bay did not perish, the story of their first 
years shows with what toil, pain, and risk a foothold could be 
won for beginning the struggle for existence here. 


There is a common vague notion that a convention to 
amend the constitution can make any kind of state or so- 
ciety which it may choose, and that we have democratic 
institutions because the men of the eighteenth century were 
wise enough to choose and create them. While the in- 
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fluence of written constitutions and other laws should be 
fully realized, and one of my objects in this lecture is to 
suggest the nature and extent of that influence, yet it must 
not be exaggerated. ‘We have not made America; America 
has made us.” Early colonial society was made what we 
call “democratic,” “using the word in reference to the 
institutions, ideas, customs, and mores existing in it and 
without reference to politics,” largely by the existing eco- 
nomic circumstances, “of which the most important was 
the ratio of the population to the land.” Nobody could 
have made the communities otherwise than democratic 
under the circumstances of the struggle for existence. The 
great function which was performed by such constitutional 
draftsmen in our history as John Adams, Madison, and 
others, was not so much in their “creation” of institutions, 
but in their ability, resulting from their power of statement, 
their broad practical vision and sense of perspective, to 
reflect and codrdinate the best instincts and ideas of the 
community into a system of government which was adapted 
to the character and intelligence of the people at that time 
and which was, at the same time, sufficiently general and 
elastic to meet the demands of “a big, ambitious, and 
vigorous society” in its future development under changing 
economic conditions. These great draftsmen had studied 
Locke and other philosophers whose suggestions about 
government are often spoken of as the basis of our modern 
history. But, whatever may have been their own views as 
to their work, the reason why it was accepted was that 
the community was ready for it, and responded favorably 
to its expression. Emerson explains this in his lecture on 
“Uses of Great Men” when he says: 

“T cannot tell what I would know; but I have observed there 


are persons who in their character and actions answer ques- 
tions which I have not skill to put,” and again, “Every car- 
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penter who shaves with a foreplane borrows the genius of a 
forgotten inventor.” 


An amusing incident is mentioned in Winthrop’s history 
of New England. A landowner hired a man to work for 
him, but, not being able to pay the stipulated wages, he 
gave the man a pair of oxen and discharged him. The 
laborer asked to go on with their relation. “How shall I 
pay you?” said the employer. “With more oxen,” replied 
the man. “But when the oxen are all gone?” ‘Then you 
can work for me and earn them back again.” As Sumner 
suggests, “there is in this story a whole volume of demon- 
stration of the social relations of that time and that society.” 

It is important, also, to remember that, besides such 
views or prejudices as the colonists brought with them 
from Europe, 


The innate and utterly inevitable inequality of men in in- 
dustry, energy, enterprise, shrewdness, and so on, quickly dif- 
ferentiated these yeomen-farmers. . . . There were social fail- 
ures then as there are always. Most of them “went West,” 
choosing an avenue of escape whose immense importance in 
the whole social history of this country must not for a moment 
be lost sight of; but we hear also of shiftless, lawless, and vaga- 
bond people who lived on the mountains or on the outskirts of 
the town, given to drink, quarreling, and petty thieving... . 

We must, therefore, understand that the notion of our colonies 
as pure and ideal democracies is unhistorical. While broad 
features might seem to justify it, the details, in which lie all the 
truth and reality, greatly modify the picture... . 

The whole of this country, until the beginning of the eight- 
eenth century, presented the picture of the loosest and most 
scattered human society which is consistent with civilization at 
all, and there were not lacking phenomena of a positive decline 
of civilization and gravitation towards the life of the Indians. 
Political organization scarcely existed and civil organization was 
but slight. Later generations have condemned and ridiculed the 
religious bigotry of the colonists with its attendant religious 
persecution and the political ostracism of all but the ruling sect, 
but if this strong religious sympathy had not existed, what as- 
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sociative principle would they have had to hold them together 
and build up a civil society? 

In one respect, indeed, the townsmen of a colony lacked lib- 
erty . . . the public opinion of a town was an imperious mis- 
tress; Mrs. Grundy held powerful sway and Gossip was her 
prime minister. This accounts for the remarkable subserviency, 
in the early days of this country, of public men to popularity. 
Unpopularity in a town or petty neighborhood where everybody 
knows everybody else intimately is an extreme social penalty; 
it reaches a man through his wife and children and it affects him 
in all his important interests and relations. It was a powerful 
coercive force here and was, as far as it went, a restraint on 
liberty. It was not, however, an organizing force, and its influ- 
ence does not contradict the observation that the organization 
was loose and slight." 

These considerations apply, with variations, throughout 
the American colonies. In the South, of course, the picture 
is varied by the institution of slavery and its history and 
influence. In New England, the fishing industry and the 
adventurous story of sea life and its influence comes in to 
fill out the picture. 

Coming now to the story of the Pilgrims and the Puritans 
—after the translation of the Bible into English, the gen- 
eral reading of it by English laymen in their own language 
led a gradually increasing number of them to feel a simpler 
and more direct relation with God than they found in the 
government and ceremonial of the Church of England, 
and this resulted in a desire for new forms of church gov- 
ernment in which the laymen should have a greater part.’ 
This, in turn, gradually affected the whole scheme of civil 
government of English-speaking people, for, in order to se- 
cure a greater share in church government, they had to 
seek a greater power in the civil government in order to 
fight that “uniformity in religion” which became “the key- 
note of the policy of England” under the first two of the 
Stuart kings because the established church was a strong 


1 Sumner, The Challenge of Facts, p. 297-318. 
2 See Lord, pp. 58-59. 
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arm of the royal prerogative. They took their cue from 
Lord Coke—that strange figure to whom American govern- 
ment and law owes much and who helped to furnish a 
background for James Otis in Massachusetts one hundred 
and fifty years later. The new beginning of the struggle 
with the crown is graphically described in Trevelyan’s “Eng- 
land under the Stuarts,” as follows: 


During the period of unparliamentary government (1611-21) 
the rights of the subject had found a strange and memorable 
champion. What Parliament could not assert on behalf of the 
nation, a single Judge had asserted on behalf of himself and of 
the law. Sir Edward Coke, one of the most disagreeable figures 
in our history, is one of the most important champions of our 
liberties. At a dangerous period in the development of the con- 
stitutional struggle, it was he who, to gratify his official pride 
and his personal passions, first revived the theory that the law 
was not the instrument but the boundary of royal prerogative, 
and that the Judges were not, as his rival Bacon declared, “lions 
under the throne,” but umpires between King and subject. His 
ferocious power of self-assertion, working through the medium 
of a legal learning, memory and intellect seldom equaled even 
on the English Bench, alone caused his brethren, who were al- 
most equally afraid of Chief Justice Coke and of King James, 
to break for a season with the Tudor traditions of their office. 
At this time the law of the Constitution was not yet interpreted 
by an established custom of the Constitution, and it lay with the 
courts to decide many questions arising between King and Par- 
liament, or between King and subject. As the law was often 
obscure and the precedents contradictory, a very slight political 
bias could, without scandal, be decisive of grave issues. Hitherto 
the bias of the Judges had been Royalist. They had pronounced 
for the King in the question of Impositions, in the year that Coke 
became Chief Justice of the Common Pleas (1606). Under his 
influence their decisions soon began to take a different colour. 
In 1613 Coke was punished by being moved, much against his 
wishes, to preside over the King’s Bench. But still in one ques- 
tion after another James met with attempts to thwart his au- 
thority from the quarter where his predecessors had found the 
most ready support. At last the exasperated King claimed the 
right to interview the Judges in his own chamber, whenever they 
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were called to decide a question affecting his prerogative. Coke, 
knowing that this concession would destroy both the inde- 
pendence of his brethren as a body and his own power to dic- 
tate their decisions, refused to give way, even when all the rest 
had capitulated. His obstinacy cost him his seat on the Bench, 
and even at the Council Board. In the course of the whole 
reign, no measure that James took to strengthen his authority 
succeeded half so well as the dismissal of Coke. The Judges 
at once relapsed into servants removable at the King’s pleasure, 
and sure defenders of his prerogative. But Coke had not striven 
in vain. He had turned the minds of the young gentlemen at 
the Inns of Court, who watched him from afar with fear and 
reverence, to contemplate a new idea of the constitutional func- 
tion and of the political affinities of their profession, which they 
were destined in their generation to develop in a hundred ways, 
as counsel for England gone to law with her King.® 


There were various groups of Puritans, so-called. In- 
deed, the meaning of the term “Puritan” is vague because, 
“like ‘democratic’ and many other such words, it has been 
applied to an attitude toward life, to a broad movement 
and to a definite political party.” The word appears to 
have originated in the middle of the sixteenth century when 
a certain London congregation, which met secretly, called 
their sect “the pure and stainless religion” and came to be 
spoken of as “Puritans or Unspottyd Lambs of God.’” 


3In the concluding paragraph of a recent essay on “The Influence of Coke 
on the Development of English Law” read before the International Congress 
of Historical Studies held in London in 1913 (edited by Professor Vinogradoff 
and published by the Oxford University Press), Dr. W. S. Holdsworth said of 
Coke’s writings (at p. 311): 


If their influence upon some parts of our modern law has not been wholly 
satisfactory, let us remember that they have preserved for England and the 
world the constitutional doctrine of the rule of law. 

The effects of this doctrine were destined in the succeeding ages to be felt 
beyond the bounds of England, beyond the bounds even of English-speaking 
peoples—in all places and at all times wherever and whenever men have had 
the will and the power to establish constitutional government. We may surely 
claim that these large results of this part of Coke’s work upon the civilized 
world of to-day entitle the most English of our English common lawyers to a 
place among the great jurists of the world. 


- 43. T. Adams, “Founding of New England.” 
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Professor Channing gives us his view of its meaning in 
the seventeenth century as follows: 

Seventeenth-century Puritanism was an attitude of mind 
rather than a system of theology,—it was idealism applied to 
the solution of contemporary problems. In religion it took the 
form of a demand for preaching ministers and for carrying to 
its logical ending the reformation in the ecclesiastical fabric 
which Elizabeth had begun and had stopped halfway. In so- 
ciety it assumed the shape of a desire to elevate private morals, 
which were shockingly low. In politics it stood for a new move- 
ment in national life which required the extirpation of the relics 
of feudalism and the recognition of the people as a power in the 
State. In short, Puritanism marked the beginning of the rising 
of human aspiration for something better than the world had yet 
known. If this definition is vague, Puritanism itself was vague.” 

However this may be, the bulk of the “Puritan” party in 
English politics appear to have been members of the 
Church of England who wished to stay in the Church and 
change its government.® It was this group that furnished 
the leaders of the second emigration to Massachusetts. 
They did not object to the idea of uniformity—they be- 
lieved in it as firmly as did Archbishop Laud, but they 
wanted their own uniformity, and when they came to 
Massachusetts they were strong enough to enforce it for 
half a century until their power was broken. But the 
leaders of the Pilgrims belonged to a smaller group of 
“Separatists” or, still more accurately, “Independents,” 
who simply wished to be left alone to establish their own 
churches and were much more disposed than the other 
groups to leave others alone. 

The Pilgrims came over in 1620, partly to establish a 
religious colony and partly because they were Englishmen 
and wanted to live and die as Englishmen under the English 
crown. But these were not their only reasons. The eco- 
nomic expansion of the British Empire had begun, which, 


5 Channing, Vol. I, p. 271. 
6 Cf, Trevelyan, pp. 58-71. 
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in the next twenty years, sent many thousands of English 
emigrants to the New World: the larger number of whom 
appear to have gone to the Barbados, St. Kitts, and else- 
where in the West Indies. Somebody had to provide the 
means of getting here, and this was done largely by London 
business men, or “Merchant Adventurers” as they were 
called, whose speculative interest was aroused by the hope 
of profit. Thus the religious movement, generally called 
the “Puritan”? movement, which permeated English politics 
of the seventeenth century, coincided with economic con- 
ditions which led to the expansion of trade. 

The Pilgrim leaders in Holland at first found it difficult 
to raise the money for their expedition, because “English 
merchants and capitalists had already spent vast sums in 
the attempt to turn America to account, with but little 
success.”” Finally, after their efforts became known, and 
the Dutch had tried to persuade them to settle on the 
' Hudson River or elsewhere, money was provided by one 
Thomas Weston and others on the following terms—shares 
were created of £10 each, which was assumed to be the cost 
of transporting one person to America. In substance, each 
emigrant received one share free and another for each £10 
contributed toward his outfit or transportation. For seven 
years the results of the labor of the colonists were to go to 
the common fund, and all their food, clothing, and other 
necessities were to be provided out of it. After seven 
years all, including houses, land, and cash, was to be divided 
pro rata among the shareholders, “the expectation being 
that the profits would accrue mainly from fishing and the 
Indian trade.’”* 

Mr. Lord describes the agreement as “resembling a part- 
nership and not at all unlike the later contracts for the 


1J. T. Adams, p. 91. ; 
8 J. T, Adams, 93 Channing, Vol. I, p. 302; Bradford, “Plymouth Plantation” 
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prosecution of fishing voyages in New England, by which 
the men who furnished the vessel took one share of the 
catch, and the captain and the crew, in agreed proportion, 
the other share.” It was a hard bargain, but apparently no 
harder than was common for such ventures for “it was 
the general custom at that time for any one going to the 
colonies, who could not pay his way, to become an indented 
servant for seven years in exchange for his transportation.” 
As we shall see, the arrangement did not work in this case, 
partly, no doubt, because it was a land enterprise and not 
a fishing contract, and the “instant and unquestioning 
obedience to the master,” which “is the rule of the sea,” 
was not obtainable. The question of dividing the profits 
never arose, because there were none, but, from the exist- 
ence of the agreement, resulted a fact of significance for us 
to-day, because the first experiment in government which 
the Pilgrims tried was a socialistic, or communistic, one. 
They had perhaps the best opportunity that any body of 
men ever had to make it work. They had unlimited land, 
they had physical strength, they were practically all Eng- 
lishmen, and they were a very small group without the 
complications which come with a crowded and heterogen- 
eous population. They were as “free and equal” as any 
group of men could be in a perfectly new land—a veritable 
desert island except for the Indians, who were as free as 
they were. What happened? The communistic plan failed. 
Why? They found themselves facing the problem of exist- 
ence—of approaching starvation. Channing tells the story 
in the words of Governor Bradford, one of the men who did, 
and had to do, the hard practical thinking for them and 
who, since he knew how to think and had administrative 
capacity, was chosen their governor for the greater part 
of forty years. 

But before telling that story, the famous “Mayflower 
Compact” should be quoted, for it preceded the communistic 
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experiment. The Mayflower carried one hundred and one 
passengers, “the first consignment of the New England 
conscience,” of whom thirty-five have been identified as 
belonging to Robinson’s Leyden congregation. ‘They ar- 
rived off Cape Cod on November 11, 1620. Before leaving 
England, the leaders had secured a patent from the Vir- 
ginia Company, authorizing them to settle within the limits 
of Virginia and conferring upon them a large measure of 
self-government. This document, like the charter of the 
Virginia Company itself appears to have been the work of 
Sir Edwin Sandys but it was inoperative. outside of Vir- 
ginia. The dangerous shoals between Cape Cod and Nan- 
tucket warned them not to risk an attempt to go farther 
south; and before landing the leaders decided that some 
form of “social compact” was needed, especially as several 
Pilgrims when they found they were not to settle within 
the limits of the patent “not well affected to unity and 
concord ... gave some appearance of faction,’ and 
“some of the London element . . . boasted openly that 
they did not intend to be ruled by any one, but ‘would use 
their owne libertie.’” The following document was signed 
by forty-one men: 


In ye name of God, Amen. We whose names are undersigned, 
the loyall subjects of our dread soveraigne Lord King James, 
etc., . . . haveing undertaken, for ye glorie of God, and ad- 
vancemente of ye Christian faith, and honour of our king and 
countrie, a voyage to plant ye first colonie in ye Northerne parts 
of Virginia, doe by these presents solemnly and mutualy in ye 
presence of God and one another, convenant and combine our- 
selves together into a civill body politick, for our better ordering 
and preservation and furtherance of ye ends aforesaid; and by 
vertue hereof to enacte, constitute, and frame such just and 
equall lawes, ordinances, actes, constitutions, and offices from 
time to time, as shall be thought most meete and convenient for 
ye generall good of ye Colonie, unto which we promise all due 
submission and obedience. In witness whereof we have here- 
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under subscribed our names at Cape-Codd ye 11. of November 
. Ano. Dom. 1620.° 

A good deal of eloquence has centered on this document, 
but there does not seem to be anything remarkable about it, 
even for that day, when we remember the civilized and 
thoughtful character of the Pilgrims. It reflects simple 
common sense in the face of a dangerous experiment. After 
landing first at Provincetown, and then exploring the inner 
shore of Cape Cod, they landed late in December at Ply- 
mouth, where there was cleared land of an abandoned 
Indian settlement. Although it was a comparatively mild 
winter, most of them fell sick and, in the next few months, 
nearly half of them died, including all but four of the 
eighteen wives in the company. The winter was spent 
largely in nursing each other, and, when spring came, the 
survivors were bound together, not only by their common 
necessities, but by their mutual kindness and courage dur- 
ing the winter of sickness. As Professor Channing says: 

Probably the world has never seen a more disinterested and 
law-abiding set of men . . . but, with all his [Bradford’s] care, 
they could not grow food enough to fill the hungry mouths in 
the settlement. This was not because they had to clear the land, 
for they had happened upon abandoned Indian cornfields; it 
was not that they planted the wrong thing or planted it in the 
wrong way, for the Indians showed them how to grow Indian 
corn, and the seed they had taken from an Indian storehouse 
for which they compensated the natives. The cause of their 
distress was almost entirely that “common course and condi- 
tion,” as Bradford terms it, which clearly evinced to that great 
administrator’s mind “the vanity of that conceit of Plato and 
other ancients . . . that the taking away of property and bring- 
ing in community into a commonwealth would make them happy 
and flourishing as if they were wiser than God.” For it was 
found to retard employment and to breed discontent among the 
colonists. The younger men grew restive when they saw the 
fruits of their strength and activity being used for the support 


* Bradford, Historie Mass. ed., p. 110; Ames, “The Mayflower Log,” Appen- 
dix, pp. 335-6, 


The Government of Massachusetts 189 


of other men’s families, while the able men thought it injustice 
that they should have no more food or clothing than those who 
could not produce one quarter as much as they did. The aged 
and graver men considered it an indignity to be ranked with the 
younger and meaner sort; “and for men’s wives to be commanded 
to do service for other men, as dressing their meat, washing 
their clothes, etc., they deemed it a kind of slavery, neither could 
many husbands well brook it.” 


They tried the experiment for about two years. 


At length their exigencies became so pressing that it was abso- 
lutely necessary to make other arrangements unless the settle- 
ment were to be abandoned, and the whole amount of human 
lives and suffering as well as money of their friends in England 
be absolutely unproductive. In 1623, therefore, a parcel of land 
was assigned to each family for present use only. This had 
good success, as it made all hands exceedingly industrious. Now 
the women went willing into the fields and took their little ones 
with them to help set the corn, “whom to have compelled would 
have been thought great tyranny.”*° 


In a footnote to his account above quoted, Professor 
Channing says: 

It is a mistake to call this [Pilgrim experience] “Communism,” 
as that word has a very different connotation from the system 
which prevailed at Plymouth or at Jamestown. These were joint 


stock enterprises limited in point of time; communism is a 
scheme for equalizing the social conditions of life. 


Well, we need not argue about the theory or the termi- 
nology of “communism” or “socialism” or any other “ism,” 
The significance of the story is in “the details in which lie 
all the truth and reality,” as Sumner said in the passage 
already quoted, and those details teach us that the right 
and opportunity of individuals and their families to some 
personal privacy of feeling and of ownership in the fruits 
of their labor are at the basis of civilized society. This is 
the reason for the institution of private property in Ameri- 


10 Channing, Vol. I, pp. 311-12. 
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can constitutional law. It is one of the greatest lessons 
which we find in the story of early Massachusetts. If all 
this seems obvious, yet Judge Holmes has reminded us that 
we Americans seem to need a good deal of “instruction in 
the obvious” at times.” 

Following the survival of the pioneer settlement of the 
Pilgrims at Plymouth, in a few years began the founding of 
the colony of Massachusetts Bay which became the most 
powerful colony in New England. The movement, like the 
Pilgrim expedition, was the result of a combination of 
economic forces and religious enthusiasm. After a trading 
charter had been obtained, the religious persecution of 
Archbishop Laud assumed threatening proportions. John 
Winthrop and the other /eaders of this colony came, not to 
found an “asylum for the religiously persecuted of the 
earth,” but to establish “a particular church”—to secure 
the freedom of their own consciences, or, as Winthrop ex- 
pressed it, “to live under a due form of government both 
civil and ecclesiastical.” They came to establish a Bible 
Commonwealth in which they should play the principal 
parts and bend others to their will.‘ With some, and per- 
haps many, there was also, doubtless, a mixture of the eco- 
nomic desire to better their condition in a country where 
they could get “free land.”** At all events, Winthrop and 


Tt is a striking fact, which may well be studied by modern social philoso- 
phers, that the Pilgrim experiment was substantially repeated on a larger scale 
and over a longer period of time in Russia. Czar Alexander freed the serfs 
about 1861, but they were allowed no separate ownership of land—it all belonged 
to the communities. In 1905 Czar Nicholas on the advice, I think, of Stolypin, 
promulgated a new agrarian law allowing the taking up by peasants of their 
shares into separate ownership with the right to sell and will among their class. 
This encouraged work, discouraged neglect, and checked drunkenness, so that 
the resulting increase in production was immediate; and more and more land 
was being taken up throughout Russia as a result of this “‘second step in indi- 
vidual liberty’ when the war came and put them all back into a state of tyranny 
and barbarism. 

Channing, Vol. I, pp. 328-9; Trevelyan, pp. 73-74. 

13 J. T. Adans, pp. 121-2. 
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his associates were of sufficient personal force, intellectual 
and administrative ability, to take, and keep, the lead in 
establishing a “theocracy.’** By the shrewd negotiations 
of somebody, possibly Mathew Cradock, the governor of 
the company, authority had been obtained to bring their 
charter itself to Massachusetts, and this fact became of 
far-reaching influence in developing a feeling of inde- 
pendence of England. While full political independence 
was little considered until well into the eighteenth century, 
it is not unlikely that some of the early leaders thought 
of it. 

“We are not a free state,” wrote Pyncheon to Winthrop, in 
1646; “neither do I think it our wisdom to be a free state; 


though we had our liberty, we cannot as yet subsist without 
England.” 

The political history of Massachusetts presents two 
parallel stories which constantly overlap each other—the 
story of the resistance to any effort of England to assert 
rights over the colony and the story of the struggle among 
the colonists themselves for toleration and liberty. Re- 
ligious and political opinions in this peculiar state were 
closely interwoven, but the “church-state contained within 
itself the seeds of its own dissolution.” The “church- 
convenant idea” of the Congregational government of the 
churches meant the same participation in that government 
by lay members which led the “Puritan” party in England 
to assert its rights through Parliament against the Stuarts. 
This idea developed into a democratic representative con- 
ception of the civil state adapted to the frontier environ- 
ment as it gradually enlarged its boundaries. 

The necessities of life resulted in the dispersal of the 
settlers into planting communities, which gradually in- 
creased in number, scattered at varying distances from 
Boston. They had to manage their local affairs to some 


4 See Hilkey, p. 11. 
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extent by meeting together among themselves. While the 
charter made no special provision for them, and they were 
more or less informal even after the passage of a township 
act specifying certain rights of local administration, the 
town meetings naturally developed along the lines of the 
church meetings. While all could attend and take part, 
only “the Freemen” could vote, except on a few questions 
of minor importance, just as in the churches, though all 
could attend, only church members had a voice in the man- 
agement. Owing to distances and the practical danger and 
inconvenience resulting from all “the Freemen” being ab- 
sent from their homes at one time, it was enacted in 1634 
that every town should elect two or three deputies, who 
should have the power of the whole and act as representa- 
tives in the General Court. As the charter provided that 
seven of the eighteen assistants must be present in the 
court to constitute a quorum, that body was composed of 
a small number of assistants and a growing number of 
deputies. This was the third form of representative gov- 
ernment in the colonies, the first being the Virginia House 
of Burgesses established in 1619 and the second being the 
Bermuda Assembly in 1620. The assistants, or “magis- 
trates” as they soon came to be called, were closely allied 
with the clergy, and the deputies came to be considered the 
more popular branch of the General Court. 

The reasons of John Adams, and their probable influence 
in the constitutional development of other States and of the 
national government, in favor of two legislative chambers 
instead of one, will be mentioned later. But it is interest- 
ing, at this point, to notice the evolution of a bicameral 
legislature in Massachusetts, not as a result of any one’s 
theories, but as a practical experiment to meet conditions. 
The views of John Adams and his supporters in 1779 were 
based, not merely upon a study of other governments; they 
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reflected the practical experience of Massachusetts during 
a period of over one hundred and fifty years. 

The deputies and assistants sat as one house for about 
ten years beginning with 1634, exercising supreme legisla- 
tive and judicial power. The deputies, outnumbering the 
assistants, naturally wished laws to be passed by a ma- 
jority of the whole. Apparently the first serious dispute 
between the branches arose in relation to the removal of 
the Rev. Mr. Hooker to Connecticut in 1635. The dispute 
was bitter and “the usual remedy of the day for moral and 
political evils was resorted to. A day of fasting and humili- 
ation was appointed. Mr. Cotton was directed by the Gen- 
eral Court to preach on the occasion.” The result was that 
in 1636 it was enacted: 

No law, order, or sentence, shall pass as act of the court with- 


out the consent of the greater part of the magistrates on the 
one part, and the greater part of the deputies on the other. 


The friction, however, continued until 1644 when it be- 
came so serious over a dispute in relation to a pig, which 
was claimed by a poor woman against a man of consider- 
able wealth and influence, that it was finally agreed that the 
two houses should sit apart, and each should have a nega- 
tive on the other, except in judicial matters where a major 
vote of the two houses was still to decide. As a result of 
this separation, a new presiding officer became necessary 
and the title of “Speaker of the House” was then adopted 
and has been retained ever since. The governor, or the 
deputy in his absence, continued to preside at the Board of 
Assistants. In 1636, the custom of two sessions annually, 
which lasted until 1831, was established. At the spring 
session, convening on the annual election day set by the 
charter, the governor and magistrates were elected by the 
Freemen and the government organized for the political 
year. At the winter session, most of the laws were enacted." 


15 Washburn, pp. 19-23, Manual Mass. Con. Con. 1917, p. 7. 
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As already indicated, the assistants, or magistrates, acted 
in a judicial, as well as an executive, capacity. A system 
of courts was gradually established, the principal of which 
were: the General Court, the Court of Assistants, County 
Courts, Strangers’ Courts, Inferior or Magistrates Courts, 
Military Courts, and the Courts of Chancery.” The Gen- 
eral Court, which began by exercising original as well as 
appellate jurisdiction, gradually turned over the original 
business to the other tribunals some of which were held by 
one or more of the assistants and various associates chosen 
to sit with them. The General Court retained its ultimate 
appellate powers, and, as is pointed out later, from time to 
time exercised them, not only throughout the colonial period 
but until, by the constitution of 1780, the judicial and legis- 
lative functions were finally separated, as a result, not of 
mere theory, but of practical abuses arising from disap- 
pointed litigants running to the legislature to try to upset 
the judgments of the courts. 

By a resolution of the General Court of 1636, the mag- 
istrates were directed to “determine all causes according to 
the lawes now established, and where there is noe law, then 
as neere the lawe of God as they can.” As English law was 
either considered inapplicable or deliberately neglected, this 
meant in practice the few laws enacted in the colony and 
arbitrary selection and interpretation of Old Testament 
texts. As there were no lawyers, and the magistrates acted 
as both attorneys and judges, this system resembled the 
rough-and-ready methods of primitive justice in dealing 
with horse thieves and other undesirables in the later min- 
ing camps of the West. The situation in Massachusetts is 
probably to be explained to some extent, at least, by the fol- 
lowing sentence already quoted from Sumner: 


_Later generations have condemned and ridiculed the religious 
bigotry of the colonists with its attendant religious persecution 


16 Washburn, Hilkey. 
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and the political ostracism of all but the ruling sect; but if this 
strong religious sympathy had not existed, what. associative 
principle would they have had to hold them ‘together and build 
up a civil society?*? 

As the colony grew in number and variety of individuals, 
however, Ege against this “government of men” and in 
favor of a “government of laws” began. This resulted in 
1641 in the “Body (or Breviate) of Liberties” prepared by 
Nathaniel Ward, a minister, revised by the General Court, 
sent into the towns for further consideration, and then again 
revised. It was not exactly enacted as law, apparently, be- 
cause the charter provided that the colonists should make 
no laws repugnant to the laws of England, and they were 
very astute and even casuistical in their interpretation of 
this provision, which they interpreted to apply to positive 
legislation. Winthrop said they wanted to “raise up laws by 
practice and custom,” i. e., a local common law. The Gen- 
eral Court, as recited at the end of the document, did 

With one consent fully authorize and earnestly entreat all that 
are and shall be in authority to consider them as laws, 

And further, in order 

To do nothing suddainlie which fundamentally concerne us, 
we decree that these rites and liberties, shall be audably read 
and deliberately weighed at every General Court . . . within 
three yeares next ensuing, and such of them as shall not be altered 
or repealed they shall stand so ratified, that no man shall in- 
fringe them without due punishment. And if any Generall Court 
within these next thre yeares shall faile or forget to reade and 
consider them . .. The Governor and Deputy Governor . 
and every Assistant present ... shall forfeite 20 sh. a man, 
and every Deputie 10 sh. a man for each neglect... . 

The document was a combination of a bill of rights and 
a compilation of statutes grouped under the following head- 
ings in ninety-eight sections. Although qualified in the 
passages already quoted, the introduction contains a recital 
that 

7 See also Tucker’s William and Mary Lectures, p. 216. 
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Wee doe . . . this day religiously and unanimously decree and 
confirme these following Rites, liberties and privileges concerne- 
ing our churches, and civill state to be respectively impartiallie 
and inviolably enjoyed, and observed throughout our Jurisdic- 
tion forever. 


The first section provides that no man’s life, honor, per- 
son, family, and goods 

Shall be taken away ... nor .. . indammaged under colour 
of law or countenance of authoritie, unless it be by virtue or 
equitie of some express law of the Country waranting the same, 
established by a Generall Court and sufficiently published, or in 
case of the defect of a law in any partecular case by the word of 
God And in capitall cases, or in cases concerning dismembering 


or banishment according to that word to be judged by the Gen- 
erall Court. 


After seventeen sections of general liberties there were 
thirty-nine sections grouped as “Rite Rules and Liberties 
concerning Juditiall Proceedings.” Then follow twenty 
sections of “Liberties more peculiarlie concerning the free 
men’’; two sections of “Liberties of Women”; four of ‘“Lib- 
erties of Children”; four of “Liberties of Servants”; three 
of ‘Liberties of Forreiners and Strangers”; two “Of the 
Bruite Creature.” Under the heading “‘Capitall Laws” are 
twelve specified offenses with marginal references to the 
Old Testament for each one, except the last relative to 
rebellion or treacherous attempt to subvert the government. 
Under the heading “A Declaration of the Liberties the Lord 
Jesus hath given to the Churches” are eleven sections as 
to the organization and government of churches. 

This is the earliest approach in Massachusetts to a con- 
stitution in our modern sense of the word. In considering 
the history of American law, however, it should be remem- 
bered that the trading-company charter, under which they 
professed to govern, contained the provision which appeared 
earlier in the Virginia charter and was repeated in the 
Province charter of 1691 under which Massachusetts was 
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governed until the Revolution and which formed the basis 
of the Massachusetts constitution of 1780. The clause 
reads: 

That all and every of the subjects of us, our heirs and suc- 
cessors which shall go to and inhabit within the said land and 
premises and every one of their children which shall happen 
to be born there or on the seas in going thither, or returning 
from thence shall have and enjoy, all liberties and immunities 
of free and natural subjects within any of the dominions of us 
our heirs and successors to all intents constructions and purposes 
whatsoever as if they and every of them were born within the 
realm of England. 


Although there were no lawyers, and the theocrats delib- 
erately ignored this provision of the charter, nevertheless 
the common-law rights of Englishmen were there, ex- 
pressly recognized; dormant, perhaps, but ready for appli- 
cation when lawyers arrived on the scene and began to 
assert them later, as James Otis did in 1761. It is inter- 
esting to note that Rev. Nathaniel Ward, the compiler of 
the “Liberties,” studied law in England before he entered 
the ministry. In 1646 he published “The Simple Cobbler 
of Agawam,” in which he says, “I have read almost all the 
Common Law of England.” It is even more significant that 
on November 11, 1647, there appears the following order: 

It is agreed by the Court, to the end that we may have better 
light for making and proceeding about laws, that there shall be 
these books following procured for the use of the Court from 
time to time: Two of Sir Edward Coke upon Littleton; two of 
the Book of Entries; two of Sir Edward Coke upon Magna 
Carta; two of the New Terms of the Law; two of Dalton’s 
Justice of the Peace; two of Sir Edward Coke’s Reports.** 


Aside from prejudice in favor of “Moses, his Judicials” 
or prejudice against English law, it is not surprising that it 
took a long time for the principles of the common law to 
secure recognition here, in the first place because there were 


_ 18 See Hilkey, p. 66, cf. Mass. Law Quart., Aug. 1923, 25. 
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no lawyers to speak of, and in the second place because 
the writings of Lord Coke and others, which made the com- 
mon law more accessible, were comparatively recent. Al- 
though they did not formally recognize it, the facts above 
mentioned show that, even in the early days, they found it 
helpful and it is probable that a considerable amount of 
English common law was applied from time to time under 
the guise of “the law of God.’”’® The lack of lawyers led to 
the custom of parties going to the magistrates for ex parte 
statements and advice before trial. Ward preached against 
this in 1641 and an order was passed to stop it in 1649. It 
was not until several years after the loss of the first charter 
that the profession gained a suitable educational basis and 
an appropriate standing.”® 

Owing to the civil war in England and the fall of Charles 
I, the New England colonies, in spite of protests from 
England, had things pretty much their own way for twenty 
or thirty years. They met the protests from England be- 
fore and after the Restoration by a very shrewd policy of 
“protraction,” and the theocrats continued in control while 
the opposition to them among the colonists gradually gained 
strength. They banished Roger Williams, Anne Hutchin- 
son, and others to Rhode Island and ruled with a high 
hand; but, in spite of their faults, they had brains, char- 
acter, energy, and courage, and they helped to establish 
the foundation of the modern state. In 1643, the colonies 
of Massachusetts Bay, New Plymouth, Connecticut, and 
New Haven made the first attempt at a federal union in 
America by the formation of the New England Confedera- 
tion, known as the “United Colonies of New England”— 
a league of offense and defense, through the agency of com- 
missioners, which lasted for about forty years, and carried 
New England through the fiercest Indian War of the cen- 


19 See Hilkey, p. 144, note 3. 
20 Hilkey, pp. 61, 74; Washburn, p. 41. 
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tury. Upon the restoration of the Stuarts the English Gov- 
ernment began to exert its authority again. While the 
purpose was to check the growing independence of spirit 
in the colonies, this had become too firmly established to be 
broken, and the most important aspect of the interference 
of the crown was its influence in helping the colonists to 
break the yoke of the theocrats. Trevelyan gives a pic- 
ture of Charles II as an unscrupulous, easy-going character 
who hated business and wanted to spend his time with his 
dogs and his women, but who, when he was forced to busi- 
ness, was an exceptionally able man. Furthermore, and it 
is important, I think, historically, he says that when Charles 
landed on Dover beach on May 25, 1660, “the comic spirit 
landed” on the shores of England.** With a sense of humor 
and no troublesome conscience, he was ready to profess 
sympathy with any form of religious doctrine that was 
politically convenient for the moment. Naturally, such a 
man saw the weakness, as well as the brutal side, of the 
New England theocracy, and he began to counteract it by 
interfering with the persecution of Quakers and others. 
The pressure from England to enforce the protection of 
England trading interests, and incidentally to weaken the 
power of the New England church members by forcing the 
extension of the electorate and increasing the political power 
of the other freeholders, while it failed largely, so as its 
commercial purpose was concerned, yet furnished the back- 
ground of power for the growing number of liberal-minded 
men who were fighting religious intolerance. The per- 
sistent violation of the charter provisions, according to the 
English interpretation of them, led finally to the revocation 
of the charter by legal proceedings in the English courts in 
1684. Mr. Adams, in an exceptionally interesting chapter 
on the “Loss of the Massachusetts Charter,” points out 


4 Trevelyan, p. 330. 
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that the loss was regretted more by the theocrats than 
others and concludes as follows: 


In the town-meeting and the public school, the founders of 
Massachusetts, lay and clerical, had made contributions of un- 
told influence to American political life; but it was well for 
personal liberty and intellectual freedom, when the real struggle 
came and independence was achieved, that it was for a people 
who had had some training in religious toleration and political 
equality, regardless of class or creed. And, curiously enough, so 
tangled is the skein of history, the laws which voiced and fos- 
tered those beliefs were due to one of the most shameless of 
English kings, and not to the fathers of the New England com- 
monwealth.?? 


The reason why England could never effectively enforce 
her laws of trade lay in the adventurous spirit of New Eng- 
land traders and seamen. As Morison says: 


God performed no miracle on the New England soil. He gave 
the sea. Stark necessity made seamen of would-be planters. 
The crisis came in 1641, when civil war in England cut short 
the flow of immigrants. ‘All foreign commodities grew scarce,” 
wrote Governor Winthrop, “and our own of no price. Corn 
would buy nothing; a cow which cost last year 20 pounds might 


now be bought for 4 or 5 pounds. . . . These straits set our 
people on work to provide fish, clapboards, plank, etc., . . . and 
to look out to the West Indies for a trade... .” 


Materials and teachers for a maritime colony were already at 
hand. The founders had been careful to secure artisans, and 
tools for all useful trades, that Massachusetts might not have 
the one-sided development of Virginia. Fishing had not ceased 
with the failure of the Gloucester experiment. Dorchester, the 
first community “that set upon the trade of fishing in the bay,” 
was little more than a transference to New England soil of 
Dorset fishing interests. Scituate was settled by a similar com- 
pany. The rocky peninsula of Marblehead, with its ample 
harbor, attracted fisherfolk from Cornwall and the Channel 
Islands, who cared neither for Lord Bishop nor Lord Brethren. 
Their descendants retained a distinct dialect, and a jealous ex- 
clusiveness for over two centuries. Marblehead obeyed or not 
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the laws of the Great and General Court, as suited her good 
pleasure; but as long as she “made fish,” the Puritan magis- 
trates did not interfere. Literally true was the Marblehead 
fisherman’s reproof to an exhorting preacher: “Our ancestors came 
not here for religion. Their main end was to catch fish!” 

Colonial Massachusetts, then, was a chain of prosperous trad- 
ing towns and fishing villages, separated from the wilderness by 
a belt of farming communities. The key industries were fishing 
and shipbuilding. The secret of maritime success was that per- 
sistent enterprise which led her merchant-shipowners to “trye 
all ports” and to risk all freights.?* 


From 1684 to 1692 Massachusetts was, under a royal 
governor, without a charter. Charles II first ordered the 
appointment of Colonel Percy Kirke as governor of New 
England. Fortunately for Massachusetts, the death of 
Charles, and Monmouth’s rebellion, served to reénforce 
the protests of Randolph, the London agent of the colony, 
against this appointment, and James II, the new king, found 
other work for the brutal colonel, whose character we can get 
in Conan Doyle’s “Micah Clark.” At first, Joseph Dudley, 
a Massachusetts man, was commissioned temporary gov- 
ernor of Massachusetts and several other New England 
colonies as “President of New England.” After about seven 
months Sir Edmund Andros, formerly governor of New 
York, arrived as royal governor of the New England 
provinces. Opinions differ about Andros, who was a zealous 
Episcopalian with the faults of his time in the way of ar- 
rogance, but, when compared with the threatened probabil- 
ities of Colonel Kirke, or men like a thieving gentleman 
named Cranfield, who had been governor of New Hamp- 
shire, the following view of Mr. Adams seems reasonable: 

The choice of Andros, . . . as the man to be entrusted with 
bringing about the enormous changes incident to the new policy, 
while not altogether happy, was probably as good a one as the 


circumstances of the case allowed. The task of making the 
new government successful from the standpoint of the King, and 


28 Morison, “Maritime History of Mass.,” pp. 11, 12, 13, 17, 18. 
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acceptable to the inhabitants, was beyond the power of any man; 
and under James few were available for foreign administrative 
posts who would be likely to be sympathetically inclined toward 
the peculiarities of New Englanders. In an exceedingly difficult 
position, with his choice of subordinates mainly limited to greedy 
place-seekers from home and honestly disaffected colonials, 
Andros seems to have carried out his orders with loyalty and 
probity, though not always with tact or discretion.** 


Andros interfered with the churches by requesting and 
then forcing the use of meetinghouses for the services of 
the Church of England. He also threatened the security 
of land holdings, and otherwise scandalized the hostile in- 
habitants so that he succeeded, in two years, in creating an 
atmosphere of tyranny which has come down as one of the 
traditions of Massachusetts. The colonists revolted and 
put him in jail in 1688 as William and Mary were landing 
in England to put an end to the reign of the Stuarts. 

The next step was the granting of the new province char- 
ter of 1691, and here we come to a man who has attracted, 
perhaps, less attention than he deserves in Massachusetts 
history—William Blathwayt. He seems to have been a 
more or less corrupt character, a common failing then, 
which has not been entirely eradicated from human politics 
even in this enlightened age, but he appears to have had 
brains, administrative capacity and judgment. Channing 
describes him as follows: 


William Blathwayt first becomes prominent at the time of the 
Popish Plot, when his skill in reading cipher dispatches intro- 
duced him to leading men. He had begun official life in the 
service of Sir William Temple and had transacted business for 
the English government in Italy, Sweden, and Denmark. He had 
long been interested in colonial affairs as secretary of the Com- 
mittee of the Privy Council on Trade and Plantations. In 1687 
he was also one of the clerks of the Privy Council and Secretary 
at War, which position at that time seems to have been of a 
clerical nature. These offices yielded him above two thousand 
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pounds annually, besides what he took in as presents and fees. 
In addition to his other offices, Blathwayt was surveyor and 
auditor general of the colonies. As auditor general, it was his 
duty to approve the expenditures of the royal provinces, and we 
find him receiving a grant of one hundred pounds from Massa- 
chusetts for “passing the accounts,” which is probably only one 
of numerous payments of the kind. As surveyor general, he was 
the official head of the customs service in the plantations. Blath- 
wayt’s administrative abilities and linguistic talents commended 
him to William, who attached him to his person and advanced 
him in position and fortune. He was a good example of the 
influential, permanent under official who has always exercised 
great power in the actual operation of the English constitution, 
sometimes unhappily. . . .7° 


My reason for suggesting that Blathwayt may have been 
a more important person in history than is generally recog- 
nized is the following statement of Professor Channing: 


Randolph [the earlier colony agent who had been imprisoned 
with Andros] was released from captivity (in April 1690). He 
returned home and renewed his friendship with Blathwayt. They 
defeated the confirmation of the old charter, prevented the 
granting of a new patent like that of Connecticut, and forced 
the agents [of Massachusetts] to accept a charter drawn by 
Blathwayt with an important amendment confirming the Massa- 
chusetts colonists in their lands. 


Lawyers know the importance of drafting legal docu- 
ments; and so, in studying the history of government un- 
der written constitutions, it is well to remember that such 
history, in some ways, takes a new start in the mind of the 
man who drew the papers. If Blathwayt drew the province 
charter, he deserves, perhaps, more attention than he has 
received. 

There are various views of the statesmanship shown in 
the province charter. ‘The policy which was adopted har- 
monized with English political ideas in recognizing existing 
facts and in proceeding by a series of compromises. The 


% Channing, Vol. II, pp. 218-19. 
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plan was to reéstablish colonial representative institutions 
substantially on the footing of 1670, before Charles and 
James began their ‘reformations,’ to bring the colonies more 
within the scope of Parliamentary legislation, and to in- 
crease the power of the royal governors.” 

Lord Bryce, in his “American Commonwealth” (revised 
edition of 1917), in speaking of the Constitution of the 
United States, says: 

The American Constitution is no exception to the rule that 
everything which has power to win the obedience and respect 
of men must have its roots deep in the past, and that the more 
slowly every institution has grown, so much more enduring is it 


likely to prove. There is little in this constitution that is abso- 
lutely new. There is much that is as old as Magna Carta 


(p. 28). 


Later on, speaking of the province charter of Massa- 
chusetts of 1691, he says: 

This is a true political constitution. Under it the colony 
was governed and in the main well and wisely governed till 1780. 
Much of it, not merely its terms such as the name General Court, 
but its solid framework, was transferred bodily to the Massa- 
chusetts Constitution of 1780, which is now in force, and which 
profoundly influenced the convention that prepared the Federal 
Constitution of 1787 (p. 428). 

One important provision did not appear in the province 
charter because it did not appear even in the law of Eng- 
land until the Act of Settlement of 1701 which provided 
that English judges should hold office during good behavior 
instead of during pleasure. The absence of the provision 
for judicial tenure during good behavior, which has stabil- 
ized the government of England ever since 1701, raised, as 
we shall see later, a dramatic and important controversy 
in Massachusetts in 1773. The assemblies of the royal 
provinces by various means, tried to secure this reform; 
but the Lords of Trade resisted because permanent colonial 

*6 Channing, Vol. II, pp. 219-221. 
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judicial tenure would tend “to lessen that just Dependence 
which the Colonies ought to have upon the Government of 
the Mother Country.’ ‘This was specified by Jefferson, 
as one of the acts of tyranny of George III, in the Declara- 
tion of Independence as follows: 


He has made judges dependent on his will alone for the terms 
of their offices, and the amount and payment of their salaries. 


The first governor under the new charter was Sir Wil- 
liam Phipps, a native of Maine, described as “a daring and 
successful adventurer” and ‘“‘an ignorant, superstitious, well- 
meaning person who was extremely ill-fitted to cope with” 
the crisis in which he arrived—the last great flare-up of the 
fanatical theocrats in Massachusetts and a disgraceful chap- 
ter in her history—the witchcraft delusion. The panic 
started in Salem, and was fostered in Boston by Cotton 
Mather until the whole community seemed “bedeviled.” 
This outburst was partly due, no doubt, to “the extraordi- 
narily large sphere accorded to the Devil in Puritan 
theology.”” When Phipps arrived, over one hundred per- 
sons were in prison awaiting trial as witches. Phipps, in- 
fluenced by the strong personality of his friend Mather, 
seems to have had no doubt of witchcraft in his mind.” 
At all events, he appointed, probably at Mather’s sugges- 
tion, a special and an illegal court without authority from 
the legislature to try these cases. William Stoughton, who 
appears to have been a bigot, was chief justice. “Several 
of the most enlightened men of the province,” however, 
were also members of this court and, in after years, were 
heartily ashamed of themselves. One of them, Samuel 
Sewall, who later became chief justice of Massachusetts, 
publicly repented in the Old South Meetinghouse. Innocent 
persons were accused, and the fanatical state of mind of 
the court and the public was taken advantage of by per- 


27 Channing, Vol. II, note 4, p. 223. 
28 See Channing, Vol. I, p. 461. 
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sons who wished to satisfy private revenge and get rid of 
unpopular characters. The trials, the sentences, including 
execution and even torture in some cases, were brutal in 
the extreme, and after a few months the reaction set in. 
The court came to an end: courageous laymen, like Thomas 
Brattle and Robert Calef, threw their influence against 
Mather, his father, and other fanatics, and, in spite of their 
rage, broke their power. Calef wrote a book in answer to 
Mather’s “Wonders of the Invisible World” which was 
printed in London in 1700, and quickly imported into the 
colony. The Mathers “belonged in reality to the sixteenth 
century, while Calef, the merchant defending the cause of 
intellectual freedom with no weapon but that of common 
sense, belonged to the eighteenth, the dawn of which was 
now at hand.”’? 

Thus the Massachusetts “theocracy” received its death- 
blow, and, although the Congregational “State Church” was 
not fully disestablished until the eleventh amendment to the 
Massachusetts constitution in 1833,°° yet, “a government of 
laws” as distinguished from “a government of men” began 
to grow with the establishment of the Superior Court of 
Judicature in 1699. That court, the name of which was 
changed after 1780 to the “Supreme Judicial Court,” has 
had a continuous existence since that time, and is to-day the 
oldest judicial tribunal in America. 

In the following passage, Morison gives a glimpse of the 
business development at about this time and a suggestive 
description of the “Yankee” race history: 


Boston increased in population from about seven thousand in 
1690 to about seventeen thousand in 1740. It was the largest 
town in the English colonies until 1755, when passed by Phila- 
delphia, and “the principal mart of trade in North America” for 


*9 J. T. Adams. The most vivid and merciless account of the theocrats is 
“The Emancipation of Massachusetts” with which Brooks Adams startled the 
descendants of the Puritans about 1887. 

80 Reed, Church and State in Mass. 1691-1740. 


The Government of Massachusetts 207 


a much longer period. “Boston Pier or the Long Wharf,” built 
in 1710, extended King (now State) Street some two thousand 
feet into deep water. Wealthy merchants came from overseas to 
share the results of Puritan thrift and energy. Thomas Amory, 
of London, after visiting Lisbon, Amsterdam, Charleston, Phila- 
delphia, and New York, found Boston their superior in com- 
mercial activity, and settled there in 1720. 

A fresh tide of immigration was beginning to flow into Massa- 
chusetts Bay, and a good part of it was non-English. The 
Yankee race, in fact, had never been all English... . 

The seventeenth century stock completely absorbed its eight- 
eenth century accretions, both English and non-English. To out- 
siders, as late as 1824, the population of seaboard Massachusetts 
seemed, and was, racially homogeneous. . . . But the race was 
not Anglo-Saxon, or Irish. It was Yankee, a new Nordic amalgam 
on an English Puritan base; already in 1750 as different in its 
character and its dialect from the English as the Australians are 
to-day. A tough but nervous, tenacious but restless race; mate- 
rially ambitious, yet prone to introspection, and subject to waves 
of religious emotion. Conservative in its ideas of property and 
religion, yet (in the eighteenth century) radical in business and 
government. A people with few social graces, yet capable of 
deep friendships and abiding loyalties; law-abiding yet indi- 
vidualistic, and impatient of restraint by government or regula- 
tion in business; ever attempting to repress certain traits of 
human nature, but finding an outlet in broad, crude humor and 
deep-sea voyages. A race whose typical member is eternally torn 
between a passion for righteousness and a desire to get on in 
the world. Religion and climate, soil and sea, here brewed of 
mixed stock a new people.** 


While a “government of laws” may be said to have begun 
with the creation of the court, it began very gradually. 
There were only four trained lawyers on the court between 
1699 and 1776, the first one being Benjamin Lynde, Sr., 
who was appointed in 1712 and served for thirty-three 
years. The second was Paul Dudley, who served from 1718 
to 1751, and the other two were Edmund Trowbridge and 
William Cushing, who served a few years before the Revo- 
lution. Brooks Adams attributes this lack of trained judges 
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to the pernicious tradition “that the civil magistrate needed 
no special training.” He also speaks of “another inherit- 
ance more baleful still. The legislature, under the Puritan 
Commonwealth, had been the court of last resort, and it 
was by no means forward to abandon its prerogatives. It 
was consequently always ready to listen to complaints of 
suitors who thought themselves aggrieved by the decisions 
of the regular tribunals.” Even as late as 1772, Governor 
Hutchinson protested to the legislature against this on the 
ground that “all such private business is properly cog- 
nizable by the established judicatories. A legislative body 
. . . IS extremely improper for such decisions.”*? Mean- 
while, a bar developed, the first leading name being that of 
John Read, and, by 1760, there was a strong and growing 
bar with such men as Jeremiah Gridley, Pratt, later chief 
justice of New York, Oxenbridge Thacher, and James Otis 
among the leaders. 

During this period the life of the province developed, the 
friction with the mother country centering about contests 
with the royal governors in various ways, and particularly 
over their salaries, the General Court generally providing 
for annual grants lower than the governor thought neces- 
sary and proper, and refusing fixed salaries. In 1726, as a 
result of such controversies, Governor Shute obtained from 
the crown an explanatory charter which gave him power to 
disapprove of the choice of Speaker of the House and 
limited the time for which the House of Representatives 
might adjourn, without the governor’s consent, to two days. 
In 1728, Governor Burnet asked for a fixed salary which 
the General Court refused “because it is the undoubted 
right of all Englishmen, by Magna Carta to raise and dis- 
pose of money for the public service of their own accord, 
and without compulsion.” Here we see the echo of the con- 


® See “Emancipation of Massachusetts,” pp. 465-6, and Mass. State Papers, 
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troversies between Charles I and his Parliament with the 
royal governor in the réle of the king by proxy. As Sumner 
says, “in the prevailing dullness of colonial life one of the 
chief sports was to bait the royal governor.” 

In 1734-5 the first great struggle over the independence 
of the judiciary occurred in New York. This had a pro- 
found influence in Massachusetts and throughout the 
colonies. It reflects the similar struggle between James I 
and Lord Coke already described: 


Governor Cosby of New York had ordered a suit before the 
Supreme Court in a case involving the payment of his salary. 
The Court ruled that this was a case in equity, of which it could 
not take cognizance; whereupon, the governor sent an abusive 
message to Chief Justice Morris, declaring him unfit for his 
position, and shortly appointed in his place one of the judges who 
had given an opinion favorable to himself. Cosby declared that 
the removal of Morris was necessary in order to discourage the 
advocates of “Boston principles,” which was a general term for 
opposition tendencies. In the famous Zenger case, Cosby used 
all his influence to bring about the conviction for libel of the 
man who published Morris’s criticism of the governor’s action; 
and he was defeated only by the bold appeal of Zenger’s counsel 
to the jury.*® 

The debt of gratitude of the American people to Alex- 
ander Hamilton, of Philadelphia, who defended Zenger in 
this case, is a great one, all too little realized by many 
Americans to-day. 

“Political liberty inside of any country depends very 
largely on its external relations. The great force for forg- 
ing a society into a solid mass has always been war. So 
long as there were Indians to be fought, and so long as the 
Dutch were in New York or the French in Canada, the 
colonies had a foreign policy; they had enemies at the 
gates”** and they had to think about them and their prepara- 
tion for attack. Accordingly, until the close of the “French 


33 See Greene, “The Provincial Governor,”’ pp. 143, 144. 
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and Indian War” with the fall of Quebec in 1759 and 
the subsequent surrender of Canada, the sentiments of the 
colonists generally were still the same as those expressed 
by Pyncheon in his letter to Winthrop a century before, 
in 1646: 

We are not a free state, neither do I think it our wisdom to 


be a free state; though we had our liberty, we cannot as yet sub- 
sist without England. 


When the danger of foreign invasion was practically 
eliminated, the colonists began to “bait the royal governor,” 
and his superiors in England, with greater freedom than 
ever for “internal discord” then “involved no risk of weak- 
ness in the presence of a neighboring enemy.” The com- 
mercial interests of the colonies were opposed to the Eng- 
lish regulations of commerce. The import duties, particu- 
larly on molasses, needed in large quantities for New Eng- 
land rum, which was also needed then, were habitually 
evaded. The sporting chances of smuggling have always 
attracted traders, as well as many ladies and gentlemen of 
our own time, and the feelings of independence and resent- 
ment at English trade restrictions added a patriotic zest to 
the sport. This evasion led to an application to the Massa- 
chusetts Court for the issuance of Writs of Assistance, or 
general warrants of search and seizure, to help the customs 
officers. A case arose in which the application for the issu- 
ance of such a writ was opposed by the merchants inter- 
ested in rum and molasses, and Oxenbridge Thacher and 
James Otis appeared as counsel in opposition. Otis re- 
signed his position as solicitor general in order to appear, 
and refused all fees. With this case and the Parsons case, 
which followed it in Virginia in 1763, and in which Patrick 
Henry appeared, the literature of modern American con- 
stitutional law may be said to have begun. 

While Henry was the younger by eleven years and prob- 
ably the more fiery of the two—while he made his argu- 
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ment on the foundations of government to a jury on a ques- 
tion of damages—the argument of Otis was more thor- 
oughly developed and mature. It was made to the full 
bench of the Superior Court of Judicature on the question 
of law as to the power to issue the writs and was supported 
by references to Lord Coke, Lord Holt, and other common- 
law authorities. It was also elaborated soon after in 
pamphlets which circulated throughout the colonies. In 
speaking of Magna Carta, Pollock and Maitland, in their 
“History of English Law,” say “in brief it means this: that 
the king is and shall be below the law.” Thinking close to 
human nature and its tendencies and with prophetic in- 
stincts, Otis carried this principle of Magna Carta further 
for the protection of the people. He said, in substance, 
legislators are men, and legislatures, like kings, must be 
below the law. But how shall they be below the law? He 
answered, there are certain fundamental principles which 
must be recognized even by Parliament, and these princi- 
ples are applied by independent and impartial courts of 
justice. 

The story of Patrick Henry and the Parsons case is part 
of the great history of Virginia. 

The case of the Writs of Assistance was heard in the 
council room of the old statehouse in Boston with Chief 
Justice Hutchinson presiding and the court in their scarlet 
robes. This was described by John Adams and is now 
painted on the wall of the Massachusetts statehouse, as 
suggested by him in a letter to William Tudor in 1817. 
Following the restrained legal argument of his senior, 
Thacher, Otis, in the words of Lord Acton, “lifted the 
question to a different level in one of the memorable 
speeches in political history.” He argued that the acts of 
trade violated the province charter and if the writs were 
authorized by Parliament, then the statute was void as 
violating the constitutional rights of an Englishman to pro- 
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tection in his house. His argument caught the imagination 
of those who heard him and, among them, the young John 
Adams, who described himself as “lost in admiration” and 
“looking like a short, thick archbishop of Canterbury.” 
The presence of John Adams, and the way in which Otis 
fired his imagination, is one of the fortunate coincidences 
in American history. Otis, who was then about thirty-six, 
became at once a hero and a target for abuse. He was 
elected to the legislature and, with Samuel Adams, was 
the leader of the “patriot party” for the next eight or ten 
years. William Tudor, in his “Life of Otis,” describes their 
work on committees: 


Otis whose ... learning, quickness, keen perception, bold 
and powerful reasoning, made him the primary source of almost 
every measure, generally gave the first draft to Adams who saw 
to everything and blended great caution with incessant watch- 
fulness and exertion, revised, corrected and polished where it 
might be requisite, “queuvicued” as Otis described the work 
““which he was too careless or impatient to undertake.” The 


reports were then submitted ... to the committee for their 
sanction. ‘The reputation for fine writing was too unimportant 
compared with the magnitude of the cause ... to excite a 


minute’s solicitude.”’ 


It was through writings thus prepared that the platform 
of revolt in support of American independence and the con- 
structive ideas for the maintenance of that independence 
were gradually formulated in Massachusetts and through- 
out the other colonies. The practical philosophy of Amer- 
ican constitutional law as formulated by Otis may be read 
fully in the pamphlets on “The Rights of the British 
Colonies” in 1764 and his “Vindication of the Massa- 
chusetts Representatives” in 1763. It should always be 
borne in mind, however, that while it fell to Otis to 
formulate the opposition on grounds of principle reflecting 
the practical sentiment of the colonies by some constructive 
policy of restraint which should govern the exercise of 
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sovereign power, he was not at that time preaching revolu- 
tion. He was attacking a British ministry as a subject of 
the crown in an effort to induce the crown and Parliament 
to exercise self-restraint. The colonies were not then ready 
for the revolution, and with the exception, probably, of a 
few men here and there did not foresee it. They still hoped 
to induce a more liberal policy. 

I must pass over the well-known revolutionary incidents 
which preceded Concord, Lexington, and Bunker Hill, for 
we are now concerned, not with the dramatic story of the 
Revolution, but with the history of the constructive ideas 
which enabled (in the words of President Coolidge) “the 
men of that day almost alone in history to bring a revolution 
to its objective’—in other words, to think out the way to 
maintain independence after it was secured. But certain 
incidents may well be mentioned. In 1771, John Adams, 
who succeeded Otis as the intellectual leader in Massa- 
chusetts after Otis’s mind began to fail, showed his strong 
sense of justice by facing social and political abuse after 
the “Boston Massacre” and undertaking, with young 
Josiah Quincy, the defense of the British soldiers in order 
to secure a fair trial. 

In January, 1776, George Wythe, under whose name this 
school of government at William and Mary is partly 
founded, asked John Adams for advice as to the method of 
accomplishing the transition to a commonwealth govern- 
ment, and Adams wrote a paper called ‘Thoughts on Gov- 
ernment,” which was sent to Wythe, Henry, Richard Henry 
Lee, and others both in Virginia and elsewhere. A similar 
letter was sent to John Penn of North Carolina in answer 
to the request of the North Carolina legislature, and an- 
other to New Jersey in answer to a similar application. 
These may be read in Adams’ “Works” (Vol. IV, pp. 188- 
189) together with Patrick Henry’s letter concerning the 
views expressed. In dealing with the framework of the 
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legislature in these letters, John Adams recommended the 
election of an assembly which should then divide itself into 
two chambers by choosing from its members a smaller body, 
each to have a negative on the other; and a governor chosen 
annually by these two bodies, or by the people, and having 
an absolute veto. His principal, and still convincing reason, 
for two houses was that 


A single assembly is liable to all the vices, follies and frailties 
of an individual; subject to fits of humor, starts of passion, 
flights of enthusiasm, partialities, or prejudice and consequently 
production of hasty results and absurd judgments and all these 
errors ought to be corrected. 


His recommendations in these papers as an adviser of the 
leading men in Virginia, North Carolina, and New Jersey, 
as well as in Massachusetts, are peculiarly interesting be- 
cause his views appear to have convinced them in favor 
of a bicameral system with a qualified, or suspensive, veto 
in the governor which could be overridden by a two-thirds 
vote, and this plan subsequently appeared in the Federal 
Constitution. His judgment prevailed in the matter over 
those who drew the first constitution of Pennsylvania with 
a single chamber. The single chamber has often been said 
to have had the support of Franklin, but John Adams de- 
nied this, and Dr. Rush says Franklin regarded a single 
chamber as a “monstrosity.’’** The bicameral system de- 
veloped, as we have seen, early in the colony when the mag- 
istrates, or “assistants” and the “House of Deputies” sepa- 
rated into two houses, as a result of “an acrid dispute over 
the case of Goody Sherman and her stray sow” in 1644. 
Adams was, therefore, reflecting the local experience of over 
a century in Massachusetts as a colony and province. 

In discussing the province charter, I called attention to 
the fact that it did not provide for the tenure of judges 
“during good behavior,” as that provision for the protec- 
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tion of the people of England against the crown had not 
then been secured even in England; and, later, I referred 
to the Zenger case in New York in 1735 as attracting at- 
tention throughout the colonies to the importance of an 
independent judiciary. This matter came to a head in 
Massachusetts in 1772. The fact that King George III 
undertook to pay the salaries of the Massachusetts judges 
threatened to put the administration of the law completely 
under royal control. The people were alarmed at this state 
of things, which was not relieved by the signs of temporiz- 
ing in some leading quarters. Among those who had given 
signs of a disposition to change his course was General 
William Brattle of Cambridge, senior member of the coun- 
cil. In a town meeting called to remonstrate against the 
measure lof payment of the judges by the crown] he made 
a speech designed to reconcile the popular sentiment to it 
and challenged the patriotic party, and even John Adams 
by name, to dispute his position. Adams in a series of 
open letters published in the Boston Gazette in January and 
February, 1773, answered General Brattle and demon- 
strated by a clear statement of the legal history both in 
England and under the province charter, that there was 
nothing to restrain the king from interfering with the inde- 
pendence of the judges. He effectually silenced General 
Brattle, and this public controversy was important in mak- 
ing clear to the citizens of Massachusetts the importance 
of an independent bench.*° 

After this, and with the Zenger case, and doubtless other 
incidents in mind in addition to the accounts of the brutal- 
ity of the English political judges under the Stuarts which 
appear in the “State Trials,” of which John Adams had a 
copy, it was natural that when he was selected, in 1779, as 
the draftsman of the Massachusetts constitution, he should 
write the twenty-ninth article of the Bill of Rights, prob- 
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ably the most famous and influential article in any Amerti- 
can constitution: 


It is essential to the preservation of the rights of every indi- 
vidual, his life, liberty, property and character, that there be 
an impartial interpretation of the laws, and administration of 
justice. It is the right of every citizen to be tried by judges as 
free, impartial and independent as the lot of humanity will 
admit. It is, therefore, not only the best policy, but for the 
security of the rights of the people, and of every citizen, that 
the judges of the Supreme Judicial Court should hold their 
offices as long as they behave themselves well; and that they 
should have honorable salaries ascertained and established by 
standing laws. 


This article reflects the views expressed by Otis with 
dramatic force at an earlier stage. The article has become 
famous, not because of the provision for tenure; that had 
appeared also in the Virginia constitution in 1776 and came 
from the English Act of Settlement. The fame of the article 
rests on Adams’ concise explanation of the reason for the 
tenure and his picture of the American ideal of a judge and 
of the standards for the administration of justice. By 
Chapter III of the constitution, the tenure “during good 
behavior” was applied to all Massachusetts judges except 
justices of the peace. Most American states, in the wave 
of theoretical “democracy” which swept over the country 
in the middle of the nineteenth century, abandoned the 
practical principle of an appointive bench with tenure dur- 
ing good behavior. Their experience with an elective bench 
with short terms has been such that there are strong evi- 
dences to-day in different parts of the country of a gradu- 
ally growing sentiment in favor of returning to the 
substance of the principle of the twenty-ninth article which 
stands behind the whole judicial system of the federal 
courts. By drafting these provisions, by his courageous 
undertaking of the unpopular defense of the British soldiers 
in 1771 already mentioned, and by the later appointment of 
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John Marshall as chief justice, John Adams set and ex- 
plained, a standard for the American bench and bar, the 
present and future influence of which is incalculable. 

Before discussing further the story of the forming of the 
Massachusetts constitution, we must turn back to a very 
different character—Thomas Allen, “the fighting parson of 
Berkshire County” who fired the first shot at the battle 
of Bennington. It is probable that the existence of the 
Massachusetts constitution owes as much to Thomas Allen 
as an initiative force as it owes to John Adams and The- 
ophilus Parsons, as draftsmen and constructive thinkers. 
Moreover, the bar of the country may well pause and re- 
flect upon the meaning of the movement led by Thomas 
Allen in his county, and upon some of the sentences from 
his pen which appeared in the documents submitted by the 
body generally described as “The Berkshire Constitution- 
alists.” 

In 1777 James Warren wrote to Elbridge Gerry about the 
movement for a constitution. He said that “no new form of 
government is yet adopted. Everybody seems to wish for it and 
a number are incessantly moving and pressing for it. What 
hinders, I don’t know, except downright laziness.” This apathy 
or lack of energy seems to have developed into a strong opposi- 
tion by the time of the meeting of the Convention of 1779, for 
a spirit of obstruction appears to run through all the proceed- 
ings of that body... . 

The three great factors of the constitutional history of Massa- 
chusetts Bay were: (1) The traditions and forms of self-govern- 
ment inherited by the people; (2) the Berkshire Constitutional- 
ists; and (3) the Essex Junto . . . Anglo-Saxon tradition, Berk- 
shire democracy and Essex conservatism gave us the venerable 
Constitution of 1780, . . . second only in historical importance 
to the Federal Constitution of 1789.% 


Who was Thomas Allen and what did he do? The fullest 
account of him is found in the second volume of Smith’s 
“History of Pittsfield.” Ata time of free thinking in politi- 
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cal creeds, and a chaotic state of public opinion as to any 
constructive measures needed to induce different parts of an 
extended and sparsely settled country to live reasonably 
together, Rev. Thomas Allen is described as occupying an 
intermediate position between those minds which were 
patiently seeking material in the experience of the past, and 
those minds which were seizing eagerly on the suggestions 
of popular essayists who were flattering everybody with the 
most advanced theories of human rights and the possibil- 
ities of unrestrained individualism. While sympathizing 
with the natural aspirations for individual freedom, Allen 
and his group of hard-headed New Englanders in the Berk- 
shire Hills had thought enough about human nature to 
realize that, while they had removed King George III from 
the American throne, they had put King Voting Majority 
in his place. They also realized that, as a practical matter, 
the power behind the throne of King Voting Majority in 
any general legislative body did then, and would in future, 
reside to a great extent in the more thickly settled and com- 
mercially prosperous seaboard counties of Massachusetts. 
They feared this new king, and this power, as they feared 
George III, so far as the probable, practical results on the 
western counties of Massachusetts were concerned. They 
did not deceive themselves with mere glittering generalities 
of a theoretical democracy. They knew they were facing a 
condition and not a theory, and they turned for leadership 
to a man who had a rare power of statement. This man 
was Thomas Allen, and he had evidently read and pondered 
on the pamphlets of James Otis. 

He led them not in a violently aggressive movement to 
disrupt the de facto government then existing, but in a 
respectful and firm demand for constructive action as a 
condition precedent to their acceptance of the government. 
The course which they followed was to demand a constitu- 
tion or “compact” of government upon which they could 


The Government of Massachusetts 219 


rely for protection. In a statement written by Allen, they 
gave their reasons for demanding it. As Berkshire County 
was on the borders of New York, with Yankee shrewdness 
they even held out the possibility of negotiations for join- 
ing New York as an alternative for the consideration of the 
men in the eastern counties. Their energy and determina- 
tion, and, undoubtedly, Allen’s power of statement, finally 
resulted in the calling of the convention which adopted 
the Massachusetts constitution. It should be said here, 
however, that to the town of Concord belongs the distinction 
of the first published demand for a constitutional conven- 
tion of the modern type. The resolution of the town in 
1774 will be found in the frontispiece to the manual of the 
Massachusetts convention of 1917. But Concord was in 
the east, and the most effective demand came from Berk- 
shire. 

In order to understand the exact significance of these for- 
gotten proceedings it is necessary to read a few of the 
paragraphs written by Thomas Allen in the Pittsfield reso- 
lutions during the years between 1776-1779. In May, 1776, 
a petition, drawn by Allen, from the town of Pittsfield was 
sent to the General Court sitting in Watertown reciting 
that: 


When they considered that the revolution in England afforded 
the nation but a very imperfect redress of grievances—the nation, 
being transported with extravagent joy in getting rid of one 
tyrant, forgot to provide against another—and how every man 
by nature has the seeds of tyranny deeply implanted within 
him, so that nothing short of Omnipotence can eradicate them. 

That when they considered that now is the only time we have 
reason ever to expect for securing our liberties and the liberties 
of future posterity upon a permanent foundation that no length 
of time can undermine,—though they were filled with pain and 
anxiety at so much as seeming to oppose public councils, yet, 
with all these considerations in our view, love of virtue, freedom 
and posterity prevailed upon us a second time to suspend the 
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220 Genesis and Birth of Federal Constitution 


That the first step to be taken by a people in such a state 
for the enjoyment or restoration of civil government among them 
is the formation of a fundamental constitution as the basis and 
groundwork of legislation. 

We beg leave further to represent that we by no means object 
to the most speedy institution of legal government through this 
province, and that we are as earnestly desirous as any others of 
this great blessing. 

That, knowing the strong bias of human nature to tyranny 
and despotism, we have nothing else in view but to provide for 
posterity against the wanton exercise of power, which cannot 
otherwise be done than by the formation of a fundamental con- 
stitution. 

Let it not be said by future posterity that in this great, this 
noble, this glorious contest, we made no provision against tyranny 
among ourselves.*® 


Such were the reasons for refusing to allow the highest 
court of Massachusetts to sit in Berkshire County. 

In all the controversy that has raged about the so-called 
judicial “usurpation” in what is called the “power” of the 
courts to disregard unconstitutional legislation, I have never 
seen this story mentioned. Here we have, not lawyers, but 
a group of back-country laymen who refused to allow the 
courts to sit in their county until a constitution of funda- 
mental law was framed which the courts should apply di- 
rectly as a test of legislation and legal government. They 
reduced to practice the philosophical arguments of Otis, 
demanding the American common-law doctrine of suprem- 
acy of law, not as a matter of abstract reasoning, but as a 
practical condition precedent to the administration of the 
government, twenty-seven years before John Marshall 
wrote his opinion in Marbury vs. Madison in 1803. Fur- 
thermore, this action was based on clearly expressed reasons 
which contain the basic ideas of Marshall’s famous opinion. 
The sentences of Thomas Allen, quoted above, show con- 
clusively that he and his associates were not considering 
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the matter in the light of judicial right or judicial power, 
but in the light of judicial duty. We must remember the 
sentence of Otis, “The end of government being the good 
of mankind points out its great duties.” It is only in the 
light of judicial duty that this subject can be clearly dis- 
cussed and understood. 

During the nine months from October, 1774, Massachu- 
setts was governed by three successive Provincial Con- 
gresses. These were simply revolutionary conventions— 
State editions of the Continental Congress at Philadelphia. 
Each town sent as many delegates as it liked. John Han- 
cock was president of the first and second congresses, and 
Joseph Warren, who fell at Bunker Hill, was president of 
the third congress. While Governor Gage, in Boston, was 
attempting to suppress rebellion with the aid of his “man- 
damus council” and the redcoats, the Provincial Congress, 
meeting at Concord, Cambridge, and Watertown, governed 
the province in revolution. On May 5, 1775, after the 
Concord fight, it declared General Gage no longer the law- 
ful governor, and on June 20th it ordered the election of a 
regular General Court under the province charter. 

The House of Representatives thus elected met at Water- 
town on July 19, 1775, the third Provincial Congress dis- 
solving the same day. Two days later the House elected a 
council of twenty-eight; and the full General Court thus 
formed resolved that “whereas the late Governor, Lieu- 
tenant Governor, or Deputy Governor of the Province have 
absented themselves, and have refused to govern the Prov- 
ince according to the Charter,” the executive power, ac- 
cording to said charter, devolves upon the council. The 
province charter, amended by this legal fiction, was the 
constitution of the Colony and State of Massachusetts Bay 
from July 28, 1775, to October 25, 1780. 

The old province and regal forms were retained until 
June 1, 1776, when writs were first issued in the name of 
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the “Government and People of the Massachusetts-Bay.” 
“Colony of the Massachusetts-Bay” was the official title 
of the government until the Declaration of Independence 
was proclaimed from the balcony of the old statehouse, 
on July 18, 1776. For the next four years the title, with 
variations, was “State of Massachusetts-Bay (in New Eng- 
land).” The General Court was usually styled the General 
Assembly at this period.* 

The positions of the judges had been declared vacant in 
1775, and for about a year there were no courts to speak 
of in parts of the State, except temporary local tribunals 
created by the people in some of the towns or counties. 

The towns, in fact, were the most powerful part of the gov- 
ernment of Massachusetts during the Revolution. They held 
county and other conventions without any authority from the 
General Court, gave their representatives precise instructions, 


and insisted that many important matters, including all consti- 
tutional questions, should be referred back to them. 


In 1776 new appointments were made to the vacant 
court.*° 

The weakness of acting under’a charter granted by a 
king, after the king had been repudiated, soon threatened 
anarchy, which was only held in check by the common 
necessity of self-defense against the British troops. The 
first result of the demands from Berkshire and elsewhere 
was an attempt by the legislature of 1777 to act as a con- 
vention to prepare a constitution, but it was a loosely drawn 
document without a bill of rights which, when submitted 
to the people of the towns, was defeated by a vote of about 
five to one. This was largely owing to the detailed analysis 
and criticism of the document in a pamphlet called the 
“Essex Result” prepared by Theophilus Parsons, then a 
young man of twenty-eight. This document,* adopted by 
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a convention of Essex County men nicknamed the “Essex 
Junto,” “deserves,” as Channing says, “to be better 
known.” It demanded among other things a bill of rights 
and a bicameral legislature. Finally a plan was submitted 
by the legislature for a convention of the modern type to 
be elected for the sole purpose of framing a constitution. 
It was ratified by the vote in the towns, and delegates were 
subsequently elected who met in September, 1779. There 
is no record of the preliminary discussion of this body, ex- 
cept the entry in the journal that there was a general and 
“free conversation.” It must have been very free, indeed, 
judging from the probabilities, and from the brief reference 
to it by John Adams, who tells us: 

I found such a chaos of absurd sentiments concerning gov- 
ernment, that I was obliged daily, before that great assembly, 
and afterwards in the Grand Committee, to propose plans, and 
advocate doctrines, which were extremely unpopular with the 
greater number. Lieutenant Governor Cushing was avowedly 
for a single assembly, like Pennsylvania. Samuel Adams was 
of the same mind. Mr. Hancock kept aloof, in order to be 
governor. In short, I had at first no support but from the 
Essex junto, who had adopted my ideas in the letter to Mr. 
Wythe.” 


This account sounds probable although Adams’ memory 
was at times affected by his vanity or prejudices apparently. 

Many of the ablest men of their day, however, were 
members of this body. They felt their responsibilities, and 
at the end of the instructions to Colonel Williams, the dele- 
gate of Pittsfield, we again find the large-mindedness of 
the men of Berkshire in their firm grasp of the function of 
a representative, which is refreshing in these days. In 
those instructions he was directed: 


To act agreeable to the dictates of your own judgment after 
you have heard all the reasoning upon the various subjects of 
disquisition having an invariable respect to the true liberty and 
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real happiness of this state throughout all generations, any in- 
structions herein contained to the contrary notwithstanding.** 

Thus the high standard of independent and individual 
responsibility of free representatives of free men in a free 
government was set as an American standard following out 
the words of Edmund Burke in 1774 in his famous speech 
to the electors of Bristol. 

The convention finally appointed a committee of thirty 
to prepare a bill of rights and frame of government for a 
“Free Republic” and adjourned until October 28th. The 
committee of thirty selected a subcommittee of three, James 
Bowdoin, John Adams, and Samuel Adams, and this sub- 
committee, in turn, selected John Adams to prepare the 
draft. “It was the task of John Adams to construct a gov- 
ernment on the ruins of what his cousin Samuel Adams had 
done so much to destroy.” This he did, with the exception 
of the third article of the bill of rights relating to public 
worship and the public support of “Protestant” churches 
which, unfortunately, but probably unavoidably, was left 
to clergymen. 

The substance of his draft, somewhat revised by the sub- 
committee and the general committee, particularly by the 
provision for a qualified, instead of an absolute veto power 
for the governor, was reported to the convention, and 
Adams sailed for Europe to raise money for the colonies, 
so that he did not take part in the later proceedings of the 
convention. The document, substantially as reported, was 
recommended by the convention, submitted to the people 
of the towns throughout Massachusetts, which then included 
Maine, and was discussed and adopted by this popular vote. 
The last article of this constitution, Chapter VI, Article 
XI, provided, and still provides: 


This form of government shall be enrolled on parchment and 
deposited in the secretary’s office, and be a part of the laws of 
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the land; and printed copies thereof shall be prefixed to the 
book containing the laws of this Commonwealth, in all future 
editions of said law. 


Thus making it the duty of every court to read the con- 
stitution before it reads a single statutory word, following 
out the provision in the eighteenth article of the bill of 
rights already quoted that, 


“The people have a right to require of their lawgivers and 
magistrates an’ exact and constant observance of them [“‘the 
fundamental principles of the constitution” ].” 


Article VI of the same chapter provided that, 


‘All the laws which have heretofore been adopted, used and 
approved in the Province Colony or State of Massachusetts Bay, 
and usually practised on in the courts of law shall still remain 
and be in full force, until altered or repealed by the legislature; 
such parts only excepted as are repugnant to the rights and lib- 
erties contained in this constitution.” 


Slavery existed in Massachusetts at this time and slave 
sales were advertised in newspapers while the convention 
was sitting. In 1782-1783 a case involving a claim to a 
slave came before the Supreme Judicial Court. Chief 
Justice Cushing, with the concurrence of his associates, 
charged the jury that, 


As to the doctrine of slavery . . . that (it is true) has been 
heretofore countenanced by the Province Laws formerly, but 
nowhere is it expressly enacted or established. It has been a 
usage—a usage which took its origin from the practice of some 
of the European nations, and the regulations of British govern- 
ment respecting the then Colonies . . . our Constitution of Gov- 
ernment, by which the people of this Commonwealth have 
solemnly bound themselves, sets out with declaring that all men 
are born free and equal—and that every subject is entitled to 
liberty, and to have it guarded by the laws, as well as life and 
property—and in short is totally repugnant to the idea of being 
born slaves. This being the case, I think the idea of slavery is 
inconsistent with our own conduct and Constitution; and there 
can be no such thing as perpetual servitude of a rational creature, 
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unless his liberty is forfeited by some criminal conduct or given 
up by personal consent or contract.** 


This case has excited interest because of its relation to 
the history of slavery, but its importance in the history of 
constitutional law has not attracted particular attention. 
The entry of the charge in the notebook of the chief justice 
never appears to have been printed until 1874 when it was 
produced by Chief Justice Gray. The case is mentioned 
here, not because of its relation to slavery, but because it 
shows that William Cushing, who had been a member of the 
constitutional convention while he was chief justice, began 
at once as a judge, after the convention, to apply constitu- 
tional principles directly as law. This fact gains added 
significance when it is remembered that Cushing later pre- 
sided as vice-president, in the absence of John Hancock 

“(who had the gout), over the Massachusetts convention 
which ratified the Federal Constitution, and still later sat 
beside Marshall as a judge when Marbury vs. Madison 
was decided. It is an interesting fact that, at about the 
same time, in 1782, in Virginia, George Wythe, as chan- 
cellor, pronounced a legislative act unconstitutional in Com. 
vs. Catron (4 Call. 5). 

Thus Massachusetts became an American commonwealth 
under a government checked and balanced by a division 
into the three codrdinate departments—legislative, execu- 
tive, and judicial. This avoided what Jefferson referred to 
in his “Notes on the State of Virginia” in 1781, when he 
said, as to concentration of all power in a legislative body: 

One hundred and seventy-three [legislative] despots would 


surely be as oppressive as one... An elective despotism 
was not the government we fought for.*® 


The next step was the ratification of the Federal Con- 
stitution in Massachusetts in 1788, and here Parsons comes 


“4 Mass. Law Quart., May, 1917, pp. 437-8. 
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to the front again as a constructive thinker. Isaac Parker, 
later chief justice, then a young man, watched the con- 
vention as “an anxious spectator,” and in an address to 
the grand jury of Suffolk County in 1813, shortly after the 
death of Parsons, he described the scene as follows: 


This was the crisis of life or death to the union of the states 
and ruin or prosperity hung upon the decision. Parsons again 
appeared in the cause of order, law, and government—the cause, 
indeed, of the people—though they did not recognize it; for no 
doubt was entertained that, at the first meeting of that Con- 
vention, a great majority of its members were predetermined to 
reject the Constitution. I, then a young man, was an anxious 
spectator of these doings. I heard there the captivating 
eloquence of Ames, the polished erudition of King, the ardent 
and pathetic appeals of Dana, the sagacious and conciliating re- 
marks of Strong, and the arguments of other eminent men of 
that body; but Parsons appeared to me the master-spirit of that 
assembly. Upon all sudden emergencies, and upon plausible 
and unexpected objections, he was the sentinel to guard the 
patriot camp, and to prevent confusion from unexpected assault. 
He labored there in season and out of season, the whole energies 
of his mind being bent upon the successful issue of a question 
which was, he believed, to determine the fate of his country.*° 


John Adams was in England. The opposition was finally 
overcome by the suggestion of amendments to the first 
congress. These amendments, of which the first contained 
the substance of the present Tenth Amendment, were pro- 
posed by Hancock but, although it was not generally known 
at the time, were drawn by Parsons. Here again also we 
meet the common sense of Berkshire County in the person 
of Colonel Jonathan Smith, who, toward the end of the de- 
bate, rose to the occasion as follows: 

Mr. President, I am a plain man and get my living by the 
plough. I am not used to speak in public, but I beg your leave 
to say a few words to my brother plough-joggers in this house. 
I have lived in a part of the country where I have known the 
worth of good government by the want of it. T here was a black 
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cloud that rose in the east last winter, and spread over the west. 
(Here Mr. Wedgery interrupted: Mr. President, I wish to know 
what the gentleman means by the east?) I mean, Sir, the county 
of Bristol. The cloud rose there, and burst upon us, and pro- 
duced a dreadful effect. It brought on a state of anarchy, and 
that leads to tyranny. . . . It is better to have one tyrant than 
so many at once. 

Now, Mr. President, when I saw this Constitution, I found 
that it was a cure for these disorders. It was just such a thing 
as we wanted. I got a copy of it and read it over and over. I 
had been a member of the Convention to form our own State 
Constitution, and had learnt something of the checks and bal- 
ances of power, and I found them all here. I did not go to any 
lawyer and ask his opinion; we have no lawyer in our town, 
and we do well enough without. I formed my own opinion, and 
was pleased with this Constitution. My honorable old daddy 
there (pointing to Mr. Singletary) won’t think that I expect to 
be a Congressman, and swallow up the liberties of the people. 
I never had any post, nor do I want one, and before I am done 
you will think that I don’t deserve one. But I don’t think the 
worse of the Constitution because lawyers, and men of learning, 
and moneyed men, are fond of it. I don’t suspect that they 
want to get into Congress and abuse their power. I am not of 
such a jealous make. They that are honest men themselves are 
not apt to suspect other people. I don’t know why our con- 
stituents have not as good a right to be jealous of us as we 
seem to be of the Congress, and I think those gentlemen who are 
so very suspicious that as soon as a man gets into power he 
turns rogue, had better look at home... . 

Some gentlemen think that our liberty and property are not 
safe in the hands of moneyed men, and men of learning. I am 
not of that mind . . . these lawyers, these moneyed men, these 
men of learning, are all embarked in the same cause with us, 
and we must all swim or sink together; and shall we throw the 
Constitution overboard because it does not please us alike?#7 


The Federal Constitution was ratified, and the battle 
shifted to the conventions in Virginia and New York, to 
the shoulders of Madison and Marshall, Hamilton and Jay, 
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with the great character and influence of Washington in 
the background. 


In a century and a half or two centuries there has grown up 
here all this vast and complicated industrial organization which 
we now see with its hundreds of occupations, its enormous plant 
and apparatus of all kinds, connected throughout by mutual 
relations of dependence, kept in order by punctuality and trust- 
worthiness in the fulfillment of engagements, dependent upon 
assumptions that men will act in a certain way and want cer- 
tain things, and, in spite of its intricacy and complication, work- 
ing to supply our wants with such smoothness and harmony 
that most people are unaware of its existence. They live in it 
as they do in the atmosphere. ** 


The basis of American government is the “common-law 
doctrine of the supremacy of law’—the central idea of the 
revolution—which was “put in a nutshell” by James Otis 
in his “Vindication of the Massachusetts Representatives” 
in 1763 when he said, “Although most governments are de 
facto arbitrary . . . none are de jure arbitrary.” But as 
a great English judge, Lord MacNaughten, | think, once 
said, “It is one thing to put a thing in a nutshell and an- 
other thing to keep it there.” The American people with 
the help of John Marshall and the American bar, and, under 
the inspiration of Otis, Patrick Henry, and a host of for- 
gotten men like Thomas Allen, have “kept it there.” 

From the manuscript journal of James McHenry, a dele- 
gate to the Federal Constitutional Convention of 1787 (sold 
in New York in 1917) the following story was quoted in 
the press. After the convention had finally approved the 
Constitution of the United States for submission to the 
several States, a lady asked Benjamin F ranklin, “Well, 
doctor, what have we got, a republic or a monarchy?” “A 
republic,” replied Franklin, “if you can keep it.” 

Macaulay, writing in 1829, predicted that the test of 
American institutions would come in the twentieth century 
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when the population had increased to such an extent that 
the problems of the Old World appeared. We are beginning 
to face such problems to-day. In spite of all the current 
pessimism, I am optimist enough to believe that out of 
the experience of three hundred years in the development 
of the critical faculty of individuals, beginning in Virginia 
and Massachusetts, a sufficient amount of common sense, 
sense of humor, and good-fellowship have permeated the 
nation to weather the storms, so that, with the help of more 
hard, constructive thinking by individuals like that in the 
past, we can “‘keep the republic” and keep the doctrine of 
James Otis as the standard. We have heard much of the 
policy of “conservation of our natural resources.” May it 
be the great function of the Marshall-Wythe School of 
Government and Citizenship to help in this work of “con- 
servation” of the moral and intellectual resources of the 
American people to which Virginia has contributed so much. 
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ISSUES AND INFLUENCES WORKING FOR UNION 
By R. T. W. Duke 


I deem myself extremely honored and peculiarly fortu- 
nate in being asked to deliver one of the lectures in this 
important course at this historic and venerable seat of 
learning. No place in the Union could be found which 
would afford such an inspiration to the speaker. Here at 
the oldest college south of New England; here where the 
first law school in America was established; here where 
Presidents, judges, senators were educated; here where the 
great expounder of the Constitution received his training 
as a student; where could a more fitting place be found to 
recall to the memory of men the great fundamental princi- 
ples of constitutional government, and haply to teach this 
generation and the generations which are to follow it the 
true meaning of our system of government? 

Such teaching is sorely needed. Our sons and daughters 
are growing up ignorant of constitutional law. Careless as 
to the form and system of the American Government, they 
know scarcely anything of those things our fathers held 
so dear, and for which thousands of them shed their blood 
and thousands died, that those things they held essential 
to liberty under law should be preserved. 1 am proud to 
take an undeserved place amidst the galaxy of distinguished 
men who have united and who are to unite in this educa- 
tional task. Fortunately you have assigned to me a subject 
which requires neither deep study nor great learning. Much 
that I will say is almost like a thrice-told tale. I cannot 
hope to be original; I can only attempt what I hope will 
be a concise and clear statement of the historical events 
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which led up to the formation of the colonies into a union 
which was the nucleus of the United States of America. 

I am to speak to you of the “Issues and Influences Work- 
ing for the Union.” In order to do this I must go back 
to the early settlement of the colonies and speak of the 
dangers and difficulties that confronted them. 

I wish to warn you at the outset that the Union of which 
I shall speak was never intended to be a united govern- 
ment. The Union subsequently formed—‘“the more per- 
fect Union”—was not dreamed of when, for purposes of 
common defense, the colonies touched hands and marched 
against a common foe. It was an alliance of independent 
colonies—not a union—and had its inception and growth 
in the necessity of meeting a danger common to all and 
which no single colony could hope to meet single-handed. 

Defense against French and Indians, which is one of 
the divisions of my subject, should read “Indians and 
French,” for the Indians were the first danger, next to 
hunger and cold, which threatened the infant colonies. 
It will be recalled that the beginning of the American 
colonies—leaving out Humphrey’s expedition and Raleigh’s 
voyages—must be traced to the two charters granted by 
King James the First of England to the London Company 
in 1606. The first charter defined the territorial limits of 
Virginia as extending from the 34th to the 45th parallel 
of latitude, and from the seashore, one hundred miles in- 
ward. In a charter issued three years later Virginia is 
described as extending from sea to sea. What is now 
New England had previously been known as North Vir- 
ginia; so we can tell our friends from Plymouth and 
Boston that, after all, they are Virginians. The northern 
and southern limits of Virginia were defined with some care 
in order to prevent, if possible, a clash with France and 
Spain. The mouth of Cape Fear River was its southern 
boundary; the line separating Vermont from Canada was 


Issues and Influences Working for Union 235 


its northern one. Two joint stock companies were to oc- 
cupy this Virginia, and between them was to be a sort of 
neutral zone, extending from the mouth of the Hudson to 
the Potomac. This middle zone subsequently became the 
colonies of New York, Pennsylvania, New Jersey, Dela- 
ware, and Maryland. North of it the New England colonies 
found their seat, and south of it, Virginia, the Carolinas, 
and Georgia. The effect of these zones upon local govern- 
ment is a very important factor in the history of our gov- 
ernment, as will be indicated later. 

Teenie was settled the thirteenth of May, 1607, by 
the London Company. Twelve years later it was on a eon 
foundation and first established representative government 
in 1619—a year before the Mayflower sailed. Massachu- 
setts was not an actual, really firmly established colony be- 
fore 1629, nor Maryland before 1632. Carolina was cut 
off from lower Virginia in 1663. South Carolina from 
North Carolina in 1729; Georgia in 1732. 

Connecticut and Rhode Island were founded in 1662- 
1663, and New Hampshire then contained only a few fish- 
ing villages. Vermont and Maine were not organized until 
later. 

There were several reasons, besides difficulty of access, 
which prevented the English-speaking colonies from becom- 
ing one in many respects. The Dutch settlement in New 
York made a barrier which might have proven unsurmount- 
able had not the English, when at war with Holland, driven 
out the Dutch in 1664. The settlement of Pennsylvania 
in 1681, and Delaware in 1682, might have proven a con- 
necting link, but already the establishment of the Common- 
wealth of Cromwell produced a breach which in fact was 
never entirely healed. New England was for Cromwell and 
the Commonwealth; Virginia for the Stuarts and the 
Kingdom. 

In addition to this there had sprung up, almost from the 
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earliest settlement, marked differences. Eight of the col- 
onies—New Hampshire, New York, New Jersey, Pennsyl- 
vania, Maryland, Delaware, Carolina, and Georgia—were 
proprietary; Virginia a royal colony; Massachusetts, semi- 
royal, and she, Connecticut, and Rhode Island were charter 
colonies. New York, New Hampshire, New Jersey, North 
and South Carolina subsequently became royal colonies. 
At the outbreak of the Revolution there were three pro- 
prietary colonies, seven royal, one (Massachusetts) semi- 
royal, and two charter. 

Local organization had become widely different. In the 
South people went as individuals connected only with the 
colony. The colony was the great political factor; the 
parish came next, being allowed some political functions. 
Where political power touched it was through the colony. 
It was, in short, the English shire, with the towns left out. 

In New England it was different. Town government 
was the rule there. Not “town” in our sense, but rather 
“township,” which monopolized all ordinary governing 
powers. The annual town meeting, with right of taxation, 
jury trial, etc., made a complete local government. The 
town (township) selected the lower branch of the legis- 
lature, whilst the whole colony selected the upper house. 
The middle colonies combined these two systems after a 
fashion. 

The religious differences between the colonies were not 
to be underestimated in making up an account of those 
things which might have led to a wider separation had not 
the danger common to them all drawn them together. New 
England with its narrow puritanical fanaticism, intolerant 
and persecuting, was at one extreme. ‘The established 
church, with an easy-going type of Christianity, not un- 
mixed with a strain of intolerance, was at another, and they 
were separated by the Roman Catholics in Maryland— 
probably at that time the most tolerant of all the religious 
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bodies in America, and by the Reformed Church in New 
York, the Quakers in Pennsylvania and New Jersey, and 
the Swedish Church in the latter two colonies and in Dela- 
ware. It was a period when the churches were decidedly 
“militant,” but in a way far removed from the usual and 
modern acceptation of the word. 

And yet the people were at a wonderful degree homo- 
geneous. Up to 1750 immigration was very small. Frank- 
lin estimated that in 1751 “Nearly a million souls” dwelt in 
the colonies and of them not over eighty thousand were 
from overseas. 

The colonists were a fecund race. Large families were 
the rule. 

Then the language was almost universally English and 
one colonist had the right, freely exercised, to hold land or 
estates in any colony. 

Yet there was a further wide diversity. Distances now 
amounting to nothing were very great in those days. Mas- 
sachusetts was about as far from Virginia as California is 
to-day from Maine; there were practically no roads worthy 
of the name in any of the colonies and the sail and oar, 
the ox-team and mules and horses afforded the only means 
of transportation. It can therefore be easily seen that 
with these differences there was much to make the colonies 
drift apart: Religious differences; differences in govern- 
ment, in modes of thought, and with them all the natural 
jealousies which were beginning to be felt, might have ended 
in a complete separation had not there come into being 
that element which unites even the most widely separated 
and draws together those who are drifting apart—a com- 
mon danger. Indeed there were two dangers—the Indians 
and the French. 

The former had been a danger from the first planting 
of the colonies; but when they were so widely separated 
and in small communities the danger appeared to be a mere 
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local one. Entire villages were wiped out in New England 
and Virginia never heard of it. Plantation after plantation 
was sacked and every living person upon them murdered 
in Georgia or the Carolinas and New England was ignorant 
of it. But, as the colonies grew, the elbow touch was felt 
and means of communication increased; occasional raids 
and murders became little wars, and presently from the 
St. Lawrence to the Roanoke River a movement was felt 
which seemed to threaten the existence of the entire coun- 
try. ‘War,’ said Emerson, “disorganizes, but it is only 
to reorganize.” So then war, disorganizing to the peace, 
happiness, and prosperity of the country, reorganized the 
partly scattering units in a marvelous way. For nearly 
seventy-five years the colonies fought the Indians and 
French and the sense of, and the guarding against, common 
danger drew them together as nothing else could have 
done. There were four wars in the period named: King 
William’s War, lasting from 1689 to 1697, which, while it 
affected New England and the frontiers mainly, became well 
known throughout the colonies, and preparations were 
made, men drilled in a rude way, and taught to get ready 
for like troubles. 

In this war the French and Indians waged a compara- 
tively successful war against New England and the fron- 
tiers. The peace of Ryswick in 1697 ended it, but found 
outlying settlements broken up and only the dogged per- 
sistency of the English kept our country from becoming 
French. Queen Anne’s War, commencing in 1702 and 
ending in 1714, was but a repetition of the struggle between 
the English and French and their savage allies. In 1744 
King George’s War broke out, lasting until 1748. In this 
war the great boundary question was contested. The French 
and Indian Wars lasted from 1754 to 1763, ending with the 
triumph of the English in the capture of Quebec, and ending 
as well the dream of a French empire in America. 
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These were the big wars, and yet in the latter part of 
the seventeenth century there was the Pequot War in Con- 
necticut, King Philip’s War in New England, and Bacon’s 
Rebellion in Virginia. 

In 1692 we find New Hampshire and Connecticut joining 
against the common enemy and Massachusetts aiding them. 
In 1709 Rhode Island and nearly every colony but Pennsyl- 
vania joined in the expedition against Quebec. In the 
Southern colonies we find that in 1706 both North and 
South Carolina were being attacked by the French and 
Spanish, and the latter colony “carried the war into Africa” 
by attacking St. Augustine, then a Spanish colony. 

In 1740 Oglethorpe, then governor of Georgia, was as- 
sisted by Virginia and North and South Carolina in the 
expedition against the then Spanish possession of Florida; 
for as France threatened the Northern colonies, Spain 
hung on the skirts of the Southern colonies and was making 
a desperate attempt to extend its dominion toward the 
north and west. 

In 1745 Massachusetts, Rhode Island, Connecticut, and 
New Haven united in the taking of Louisbourg, and then 
in the Northern and Southern colonies men were marching 
together, learning to fight together, drill together, and to 
know each other in that “autocratic Democracy” which an 
army constitutes. 

Nothing, however, did more to alarm the colonies and 
draw them closer together than the disastrous defeat of 
that unfortunate, obstinate and vain, though gallant, sol- 
dier, General Braddock. The history of his expedition— 
Washington’s advice so foolishly scorned—the overwhelm- 
ing defeat of his army, his own death, are too well known 
to repeat, but like the traditional “fire bell in the night” 
it brought alarm and consternation from Massachusetts 
to Georgia. The colonies began to awake to the necessity 
of organization and common aid. New York and Massa- 
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chusetts raised five thousand men; Maryland and Virginia, 
despite clashing interests, began to call out men; and even 
Pennsylvania, which but a short while before had been so 
opposed to the Ohio Company that she actually encouraged 
the French and Indians against the other colonies, began 
to raise troops and profess her readiness to aid her sister 
colonies. 

And yet as far back as 1754 there had been projected an 
actual union of the colonies for common defense. The 
governors and principal men of the colonies met at Albany 
and proposed a union which went even further than a com- 
mon defense. It was proposed at that meeting that a 
grand council should be formed, composed of members 
chosen by the Assemblies of the various colonies, which 
council, with a governor general to be appointed by the 
crown, should be empowered to make general laws, and 
raise money in all the colonies for defense of the whole. 
Connecticut, strange to say, dissented, and England vetoed 
the plan. 

But this meeting, abortive as it seemed, was the seed of 
the Union to follow in a little more than twenty years. 

One result of this meeting, however, is shown in the 
fact that, from that time on, the various colonies began to 
send help to each other. Under Washington’s command 
in Braddock’s army were troops from South Carolina, and 
New York had started two companies to join Washington, 
which fortunately did not reach him in time to share in 
the disaster. 

Thus, soon after Braddock’s defeat, we find that the 
great necessity of a united front against a common enemy 
had impressed itself upon the colonies, and then arose a 
widespread desire for some sort of a union for common 
defense—not the Union we know—not the Union our 
fathers founded—far from it; but a union for defense 
alone. 
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It required, however, a greater danger—which came from 
an almost unsuspected quarter—to crystallize this senti- 
ment, and bring into being the child so much desired. 

And that was the controversies with the mother country. 

Talking to a distinguished British general soon after the 
close of the World War, he remarked to the writer that it 
was a remarkable circumstance that one German separated 
the States from England and another brought them  to- 
gether. For George the Third, despite his claim to be a 
true-born Briton, was German in his idea of the divine 
right of kings; German in his dictatorial, autocratic way 
of looking at things—not unlike in many respects his 
descendant Kaiser Wilhelm, who will doubtless go down 
in history as Wilkelm der Kleine—“William the Little.” 

England had not in the eighteenth century learned her 
great and wonderful art of governing colonies. We can 
almost believe that the German blood in poor old George’s 
veins was akin to that element which made the Germany 
of our times the poorest ruler of colonies in the world. 
And yet George must not be allowed to bear the blame 
alone. Much of the blundering tyranny and foolish ar- 
rogance which led to the Revolution was due to the greed 
of the British tradesmen—the shopkeeper whose selfishness 
lost England the brightest gem in her crown. To this 
creature and the government which aided him, colonies 
were to be mere stations for the distribution of home pro- 
ductions on new soil. When these colonies attempted to do 
anything which interfered with this “laudable” object they 
were to be peremptorily and emphatically checked. Com- 
merce with other nations was practically forbidden; ship- 
building was not to be thought of by them. Virginia 
claimed that her charter gave her the right to trade freely 
with any nation, but the Navigation Act in 1651 limited 
the transportation of any goods from a colony except in an 
English or colonial vessel with an English captain and crew. 
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Ten years later sugar, tobacco, indigo, and many other 
articles grown in the colonies could not be shipped to any 
country but England, and to cap the climax, a few years 
later the exportation of any European article to the colonies 
was forbidden unless it was sent in a vessel owned and 
loaded as in the various Navigation Acts and loaded in 
England. 

Wool manufactures could not be shipped from any 
colony, nor iron, nor hats, and the latter could not be 
shipped from one colony to another. Treaty after treaty 
with other nations was made but in all of them the colonies 
met with no consideration. The accursed slave trade was 
forced upon an unwilling people, although they did their 
best to prevent. The king’s veto suppressed every legis- 
lative attempt to prohibit or to restrain “this execrable 
commerce,” as Jefferson told us in the great Declaration. 

Another controversy which tended still more to embitter 
the colonies against the mother country was the attempt of 
the British government to hold the entire West as a crown 
domain. This was a threat aimed against every colony. 
Massachusetts, Connecticut, Virginia, North Carolina, 
South Carolina, and Georgia claimed that their charters 
gave them the land as far as the Pacific. 

The colonies felt they had fought for these lands and 
earned them with their blood. And yet when the French 
wars had ended in 1763, the king forbade by a royal procla- 
mation any land sales west of the Alleghanies and practi- 
cally reserved this land as a crown domain. The wars had 
brought the colonies together in their knowledge of a 
common danger. This action of the king tended to further 
unite them in the fear of a common loss. 

The wars had convinced the men of the colonies that 
they were the equals of the British soldier. They feared 
the military no longer. The action of the king in regard 
to the western lands made them feel that the cords which 
bound them to the old home were being stretched to the 
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breaking point. Their sense of loyalty was shaken by a 
sense of injustice. Formerly they looked upon the king as 
the king of the colonies as much as of Great Britain. Not 
yet had the king proclaimed himself as King of Great 
Britain and Ireland and of the Dominions beyond the seas. 
He was King of Great Britain, etc., but Ruler of the 
colonies, and his rule began to be ruthless. The colonies 
never acknowledged the British Parliament as their own. 
They had their own parliaments. But the British Parlia- 
ment thought otherwise. With a sudden and, as we view 
it now, absurd haste, old acts were called from a long 
slumber. The colonial trade was to be restrained. Custom- 
house officers were multiplied, their duties set out with 
meticulous care; the plunder of commerce by the British 
Navy was commenced; vessels were searched, goods con- 
fiscated and no court allowed to pass upon the illegality of 
such acts except the court in London. These acts aroused 
the colonies to the necessity of some common action. New 
England appointed a committee to secure the united action 
of all of the colonies. 

Then came the Stamp Act, which touched every business 
transaction in every colony, from a marriage license to 
a newspaper; from a suit at law to a transfer of an in- 
heritance. Along with it came a command that the colonies 
furnish to the royal troops in America fuel, candles, bed- 
ding, cooking utensils, drinks, food, and the right to billet 
the troops in the inns, alehouses, barns, and vacant houses. 

Taxation without representation; the money of the 
colonists to be used in forming a standing army in England, 
an army to be used against the very people taxed to sup- 
port it. The passage of the Stamp Act was like the lighting 
of a train of powder running from colony to colony. Vir- 
ginia—first, as always—took the first step in May, 1765 
—just one hundred and fifty-seven years ago—and declared 
its right to make its own laws and spend its own money. 
Massachusetts next, aroused by Virginia’s tocsin, proposed 
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the formation of an American Congress to be composed of 
delegates from all the colonies. South Carolina seconded 
it. In every colony resistance at the hands of the people 
commenced. Organizations were formed, stamps were 
seized and destroyed. Pamphlets flooded the country. 
When the day for the operation of the Stamp Act came into 
being there were neither stamps nor stamp officers in 
the country. 

In October, 1765, the first American Congress met. Vir- 
ginia, New Hampshire, North Carolina, Georgia—not 
present but acquiescing. The repeal of the Stamp Act in 
March, 1766, quieted the growing anger of the colonies, 
but then came the taxing on imports. Strange revolution. 
Massachusetts, now for nearly a hundred years the great 
advocate of a tariff on imports, raised a riot over this act, 
which taxed glass and paper and paints, lead and tea. 
A nonimportation agreement soon brought the British to 
terms. The odious act was repealed as to everything but 
tea. The Boston “Tea Party” was the result. Then the 
British severed the last cord which bound the colonies to 
the mother country and began to twist the thread which was 
to prove the great cable which bound the colonies together. 
The foolish acts which shut up the port of Boston, which 
changed the charter of that colony, which forbade town 
meetings and put that colony practically under military 
rule; which sent accused persons from the colonies to Eng- 
land for trial, crystallized every element of union in the 
colonies. Again Virginia took the lead, Massachusetts fol- 
lowing, and in September, 1774, all the colonies—Georgia 
excepted, and she was known to be in sympathy with the 
movement—met in Philadelphia, forming the first Conti- 
nental Congress. Seven months later was ‘‘fired the shot 
heard round the world,” and the seperation of the colonies 
from the mother country began to be crystallized into the 
Union of the States. Esto perpetua. 


e 


THE CONTINENTAL CONGRESS AND THE 
ARTICLES OF CONFEDERATION 


By Henry Campbell Black, LL.D. 


THE cause of the American Revolution and the spirit 
which gives life to all American political ideals were con- 
cisely stated by Edmund Burke in his great speech in the 
British House of Commons on March 22, 1775, when he 
said: “In the character of the Americans a love of freedom 
is the predominating feature which marks and distinguishes 
the whole, and as an ardent is always a jealous affection, 
your colonies become suspicious, restive, and untractable 
whenever they see the least attempt to wrest from them 
by force, or shuffle from them by chicane, what they think 
the only advantage worth living for. This fierce spirit of 
liberty is stronger in the English colonies probably than 
in any other people of the earth.” The picture was not 
overdrawn. At about the same time, James Wilson of 
Pennsylvania, in an address to the people, was saying: 
“We wish for peace. We wish for safety. But we will not, 
to obtain either or both of them, part with our liberty. The 
sacred gift descended to us from our ancestors. We can- 
not dispose of it. We are bound by the strongest ties to 
transmit it, as we have received it, pure and inviolate, to 
our posterity.” 

The “fierce spirit of liberty” was not regional. It blazed 
along the whole Atlantic seaboard. The delusion of the 
British ministry was that the other colonies would not 
make common cause with Massachusetts. For in spite of 
mutual jealousies and the varying habits and temperament 
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of their people, they were as one in thinking (in Burke’s 
words) that there was ‘only one advantage worth living 
for,’ and when the charter of the northern colony was 
annulled, all saw the intimate danger to their own liberties. 
In truth the quarrel was not one of Massachusetts against 
England, or of Virginia against England, but of all the 
colonies against the mother country, for all alike, though 
in varying degrees or differing particulars, had suffered 
oppression and misgovernment. And as early as 1774 it 
was perceived that if a redress of grievances were to be 
obtained—and the hope of that issue had not been aban- 
doned—it must result from the united remonstrance of the 
colonies, while if an appeal to arms must decide the con- 
troversy, there could be no hope save in their concerted 
and unanimous action. 

The idea of a general conference or congress of the 
colonies grew out of the system of committees of cor- 
respondence, which had already been established, and which 
furnished an effective means of communication both as to 
events and projects, and so formed a natural basis for any 
plan of joint action. Originating in New York, the idea 
“was immediately taken up by the members of the Vir- 
ginia legislature, sitting in convention at the Raleigh tavern 
after the governor had dissolved them as a legislature, and 
Massachusetts was invited to appoint the time and place 
for the meeting of the Congress.” The Assembly of Massa- 
chusetts was in session in June (1774), and Samuel Adams, 
having bided his time and watched his opportunity, locked 
the doors, and, over the heads of the surprised and horri- 
fied Tories, put through his resolution for the appointment 
of five delegates to confer with representatives from the 
other colonies at a general congress to be held at Phila- 
delphia on the first day of September. In Virginia, meet- 
ings were held in the various counties and towns, and dele- 
gates chosen to a general convention of the colony, which 
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was held at Williamsburg on the first day of August, 1774, 
when representatives to meet the other colonies in the pro- 
posed general Congress were elected. Peyton Randolph, 
presiding at this convention, headed the Virginia delega- 
tion, the others being Richard Henry Lee, George Wash- 
ington, Patrick Henry, Richard Bland, Benjamin Harrison, 
and Edmund Pendleton. Washington, the strong and taci- 
turn, puissant in deeds and sparing of words, on this oc- 
casion spoke mightily to the purpose. He said: “I will 
raise a thousand men, subsist them at my own expense, and 
march them to the relief of Boston.” 

In the course of the summer delegates to the congress 
were appointed in all the colonies except Georgia. They 
were in some cases chosen by the legislative assemblies or 
conventions, in others by the people directly or through 
the committees of correspondence or committees of safety. 
Georgia, from its remote position and a variety of local 
causes, was unable to be represented until the following 
year, but letters from prominent citizens indicated the in- 
tention of the colony to abide by whatever decisions the 
others might make. 

The first Continental Congress convened in Carpenters’ 
Hall, in Philadelphia, on Monday the fifth day of Sep- 
tember, 1774. Peyton Randolph was unanimously elected 
president, and Charles Thomson secretary. The instruc- 
tions to the delegates generally empowered them to consult 
and determine upon proper measures to “recover and estab- 
lish the just rights and liberties of the colonies”; in some 
cases to “obtain a redress of American grievances”; in some 
to procure the repeal of obnoxious British statutes; and in 
some to “advance the best good of the colonies.” The 
credentials of the Maryland delegates specified as objects 
“the relief of Boston and preservation of American liberty.” 
But in several cases the hope was expressed for a restoration 
of “harmony and union” with Great Britain. 
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From the point of view of constitutional history the 
Continental Congress was an anomaly, but a profoundly in- 
teresting one. What was it—a conference, a committee, a 
congress, or a government? John Adams thought it was 
“not a legislative but a diplomatic assembly.” The idea 
was based, no doubt, on the sovereignty of the States and 
their sending plenipotentiaries to an intercolonial congress. 
But Jefferson considered that it possessed true legislative 
and executive powers. The truth is that few people in that 
day were much concerned with determining the status of 
the congress or delimiting the scope of its authority. As 
Judge Story has said: “Few questions were judiciously dis- 
cussed during the Revolutionary contest, for men had not 
the leisure in the heat of war nicely to scrutinize or weigh 
such subjects. Inter arma silent leges.”’ The government 
set up by the Continental Congress was not in any strict 
sense a constitutional government, because there was noth- 
ing in the laws of England or in the charters of the colonies 
to give it warrant, and because the delegates had no clear 
mandate from the people. Its acts and determinations 
were entirely outside the pale of ordinary law. It was a 
revolutionary government, which arose out of the necessity 
of the case. It was not sovereign as to either exterior or 
interior affairs, as judged by the ordinary canons of public 
law. Yet it did set up a government, and it did exercise 
sovereign powers, relying upon the ratification of the peo- 
ple, which was manifested in fact by their acquiescence in 
whatever authority it thought necessary to assume. Again, 
it was a provisional government, because designed to meet 
and tide over a crisis and not intended to be permanent. 
If England had yielded, even then, and given guarantees 
of reform, it would probably have been dissolved. If that 
could not be effected, it was to endure only until a more 
regular government could be established founded upon the 
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undoubted mandate of the people, expressed through their 
legislative bodies or otherwise. 

But if the Continental Congress was content, at home, 
to rest upon the acquiescence of its own people, it had an 
answer ready for its enemies abroad when they sought to 
impeach its right to live. In an address to the people, pre- 
pared under the order of Congress, James Wilson said: 

It has been objected that this measure was unknown to the 
Constitution; that the Congress was of consequence an illegal 
body; and that its proceedings could not in any manner be 
recognized by the government of Britain. To those who offer 
this objection we beg leave in our turn to propose that they 
would explain the principles of the Constitution which war- 
ranted the assembly of the barons at Runnymede when Magna 
Charta was signed, the Convention-Parliament that recalled 
Charles II, and the Convention of Lords and Commons that 
placed King William on the throne. When they shall have done 
this, we shall be able to apply their principles to prove the 
necessity and propriety of a Congress. 


The precedents were well cited; for the creation of the 
Continental Congress was a splendid example of the genius 
of the Anglo-Saxon race in devising political expedients to 
meet political emergencies, as well as of their inherent 
reverence for law, in seeking as soon as possible to provide 
a legal sanction for public acts. As Fiske has said: 

The thoroughly English political genius of the American peo- 
ple teaches them when and how to tolerate such anomalies, and 


has more than once enabled them to cut the Gordian knot which 
mere logic could not untie if it were to fumble till Doomsday. 


The colonies all sent their best men to the first few ses- 
sions of the Congress. And where in the world to-day, 
where in any other period of modern history, could there 
be assembled a body of statesmen as distinguished for their 
ability, their experience of large affairs, their political and 
legal knowledge, and their patriotism? The Virginia dele- 
gation alone included the names of George Washington, 
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Patrick Henry, Peyton Randolph, Richard Henry Lee, 
Francis Lightfoot Lee, Richard Bland, Benjamin Harrison, 
Edmund Pendleton, Thomas Jefferson, Carter Braxton, 
Thomas Nelson, and George Wythe. 

How it came to be called the “Continental” Congress is 
a question to which history returns no clear answer. It 
seems to have been a matter of common consent. The pro- 
ceedings and resolutions of the Congress at first described 
the general government (such as it was) as “the continent.” 
Thus troops were authorized to be raised “at the expense of 
the continent.” For at that time there were no United 
Colonies, still less any such political being as the United 
States. And from this use of the term arose such expres- 
sions as “continental currency,” the “continental army,” 
the ‘continental treasurer,’ and the like. But the term 
“United Colonies” soon began to appear, and after July 
4, 1776, the “United States.” 

Scarcely had the first Congress assembled and arranged 
the rules of its procedure, when it was stirred to emotion 
and lifted to a plane of exalted resolution by dispatches 
from the north. On the sixth day of September (1774) 
delegates of the towns and districts of Suffolk County, 
Massachusetts, met at Milton and unanimously voted a 
series of resolutions, drawn up by Joseph Warren, which 
became known to history as the “Suffolk Resolves.” These 
denounced the “unparalleled usurpation of unconstitutional 
power” by which the colony was oppressed, and boldly as- 
serted the rights of the colonists as free citizens. They 
declared: “It is an indispensable duty which we owe to 
God, our country, ourselves, and our posterity, by all law- 
ful ways and means in our power, to maintain, defend, and 
preserve those civil and religious rights and liberties for 
which many of our fathers fought, bled and died, and to 
hand them down entire to future generations.” “We are 
determined,” they said, “to act merely upon the defensive, 
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so long as such conduct may be vindicated by reason and 
the principles of self-preservation, but no longer.” And 
they promised to abide by such measures as should be 
recommended by the Continental Congress. Paul Revere, 
the celebrated dispatch rider of the Revolution, was at once 
hurried on his southward way with a copy of these reso- 
lutions. He reached Philadelphia on the sixteenth. The 
next day the papers were laid before Congress by the 
Massachusetts delegates, and were received with enthusiasm 
and unanimously approved, and to all the colonies was 
recommended “a perseverance in the same firm and temp- 
erate conduct.” 

Even without this inspiration, the next step before the 
Congress was clear. They drew up and published a “Dec- 
laration of Rights” (October 14, 1774) which is pro- 
foundly interesting, since it anticipated some of the ideas 
and even the words of the Declaration of Independence, 
and thus began to lay the foundation for all subsequent 
American political thinking. After reciting their numerous 
grievances, the delegates unanimously declared that the in- 
habitants of the English colonies in North America, “by 
the immutable laws of nature, the principles of the English 
constitution, and the several charters or compacts,” were en- 
titled to certain rights, among which were the enjoyment 
of life, liberty, and property, and the rights, liberties, and 
immunities of free and natural-born subjects, the benefit 
of the common law of England, the right of peaceable as- 
sembly and petition, and all privileges or immunities 
granted to them by royal charters or secured by provincial 
laws. They declared that, as they were not and could not 
be represented in the British Parliament, they were en- 
titled to a free and exclusive power of legislation in their 
own provincial legislatures over all matters of taxation and 
internal polity. And in behalf of themselves and their 
constituents they asserted that they claimed and insisted 


252 Genesis and Birth of Federal Constitution 


on all the foregoing “‘as their indubitable rights and liberties, 
which cannot be legally taken from them, altered, or 
abridged by any power whatever, without their own con- 
sent, by their representatives in their several provincial 
legislatures.” 

Even earlier than this (September 27, 1774) Congress 
had declared what we should now call an economic. boycott 
against Great Britain, embodied in certain articles of ‘“As- 
sociation.” It had strictly no power save that of recom- 
mendation, but it pledged to the observance of the 
Association “ourselves and the inhabitants of the several 
colonies whom we represent.” It could give the agreement 
no legal sanction, but it advised the appointment of a 
committee in every city and town “to observe the conduct 
of all persons touching this Association,” and the denuncia- 
tion of all who should break it as “enemies of American 
liberty,” to be shunned by their fellow citizens. It urged 
upon the people the practice of economy and thrift, and 
reprobated profiteering in terms which nowadays have a 
strangely familiar sound. 

This first Continental Congress completed its labors in 
October, 1774, by drawing up and publishing a petition to 
the king (which was sent to Franklin in London, and 
attracted much attention in Parliament, but which did not 
move the stubborn mind of George III), an address to the 
people of Great Britain, and a memorial to the inhabitants of 
the several colonies, all designed to explain the grievances of 
the Americans, define the rights which they asserted, and 
argue their case for liberty, in the hope—not yet extinct— 
of a reconciliation and the restoration of popular and con- 
stitutional government. These state papers of the first 
Continental Congress gave evidence of masterly ability. 
Their power, the cogency of their reasoning, the elevation 
and propriety of their language, extorted deep though re- 
luctant admiration in England, and have long since been 
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acclaimed in our own country. Chatham declared that 
they were not surpassed by any state papers ever composed 
In any age or country. 

The Congress adjourned on the twenty-sixth of October, 
1774, after adopting a resolution that “it will be necessary 
that another Congress should be held on the tenth day of 
May next, unless the redress of grievances which we have 
desired be obtained before that time. And we recommend 
that the same be held at the City of Philadelphia, and that 
all the colonies in North America choose deputies as soon 
as possible to attend such Congress.” 

The second Continental Congress met at the time and 
place appointed with all the colonies present except Georgia 
and Rhode Island, but a delegate from the former State 
appeared on the 13th and one from the latter on the 
15th, thus completing the representation. Peyton Randolph 
was again elected president. Benjamin Franklin, who had 
just returned from England, now appeared for the first 
time as a member of the Pennsylvania delegation, and 
Thomas Jefferson took his seat as a delegate from Virginia 
on June 21st. Some of the colonies formally approved the 
work of the first Congress. But the New York Assembly, 
in February of this year, had expressed its disapprobation 
of the measures that had been taken, and voted against 
sending delegates to the second meeting. It forwarded ad- 
dresses to the king and to the two houses of Parliament. 
The king, of course, ignored the matter. Edmund Burke 
attempted to gain consideration of the memorial in the 
House of Commons, but without success. The address to 
the Lords was presented by the Duke of Manchester, and 
was rejected after a long debate. But on the twenty-second 
of April, 1775, a provincial convention in New York elected 
twelve delegates to the second Continental Congress and 
clothed them with full powers. 

The instructions of the representatives in this session 
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did not differ materially from those given in the preceding 
year. But the course of events was in full flood, and its 
sweeping current forced the Congress to abandon the policy 
of petition and remonstrance and the hope of reconciliation, 
and to assume that of active aggression, and to transcend 
its credentials and take up the exercise of absolutely neces- 
sary, but undoubtedly sovereign, powers. It recommended 
that the colonies should immediately be put in a state of 
defense; it adopted the troops lying before Boston as the 
Continental Army, and appointed George Washington to be 
commander in chief, providing also for the other necessary 
high officers of the army. It resolved that bills of credit 
be emitted, “not exceeding two millions of Spanish milled 
dollars,” for the defense of America, pledging the con- 
federated colonies for their redemption. It prepared ar- 
ticles of war for the government of the military forces. It 
drew up and promulgated a “Declaration on Taking Arms,” 
which ominously gave warning that “we proceeded to break 
off our commercial intercourse with our fellow subjects as 
the last peaceable admonition that our attachment to no 
nation on earth should supplant our attachment to liberty,” 
and which proclaimed that “We most solemnly, before God 
and the world, declare that, exerting the utmost energy of 
those powers which our beneficent Creator hath graciously 
bestowed upon us, the arms we have been compelled by our 
enemies to assume we will, in defiance of every hazard, with 
unabating firmness and perseverance, employ for the pres- 
ervation of our liberties, being with one mind resolved to 
die freemen rather than live slaves.” 

In this and the succeeding sessions the Congress also 
laid the foundations for a navy, ordered the enlistment of 
two battalions of marines, and authorized the fitting out 
and commissioning of privateers to prey on British com- 
merce, and the adjudication of prizes in the maritime courts 
of the colonies. The rewards as well as the excitement of 
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privateering appealed to the seafaring men of the time; 
and soon there began to come in such dispatches as this, 
from Portsmouth, New Hampshire: “Last Thursday was 
brought here by Captain Robert Parker, in the McClary 
privateer, fitted out of this port, the ship Hero bound from 
Jamaica to Quebec, with five hundred hogsheads of rum.” 
In fact privateering became so active and successful that at 
one time Commodore Hopkins complained that it was dif- 
ficult to obtain crews for the ships of war, because ad- 
venturing under letters of marque was’ so much more 
attractive to good sailors. In these days also Congress 
adopted a national flag for the United States, established a 
treasury board, and made an attempt at what would now be 
called a “budget,”’ and, in desperate straits to raise money, 
resorted to the scheme of a national lottery. Moreover, it 
took order for the establishment of a national system of 
post offices and post roads, under the direction of a post- 
master general, to which office Benjamin Franklin was the 
first to be elected. It sent and recalled ambassadors; it 
appointed a committee to sit in the recess of Congress; it 
adopted resolutions for seizing the property of alien ene- 
mies; and it ordered all the leaden spouts in Philadelphia 
to be taken down to be cast into bullets. 

In short, if the days were big with events and the times 
such as tried men’s souls, Congress was ever struggling with 
a mass of detail. It was kept busy auditing claims and 
appropriating money; writing and receiving letters; issuing 
proclamations and statements; electing military and naval 
officers and settling their disputes as to relative rank; pro- 
viding clothing and stores for the army; trying to get a 
sufficient supply of saltpeter, trying to stop profiteering; 
dealing with the question of prisoners and deserters; ad- 
vising the States; raising loans; issuing currency; getting 
enough salt for the country; creating boards and commis- 
sions; recruiting the army; keeping the States from each 
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other’s throats; drawing up rules for the army and navy; 
instructing its representatives abroad; moving the capital 
from city to city when the British troops came too close; 
hearing appeals in prize cases—and sustaining the morale 
of the people. 

The labor was exacting and enormous. John Adams 
wrote: “I am engaged in constant business from seven 
to ten in the morning in committee, from ten to four in 
Congress, and from six to ten again in committee. Our 
assembly is scarcely numerous enough for the business; 
everybody is engaged, all day in Congress and all the 
morning and evening in committees.” And another dele- 
gate confided to a correspondent: “Believe, my dear friend, 
I am not in a place of my own choosing. I have found 
my health much interrupted, pent up in a close town, de- 
prived of air and exercise, and excessive heat from the 
reflection of the sun on the buildings and pavements.” He 
added unceremoniously: “You'll please to accept this on 
plain paper; our dignity don’t afford gilt, and our pay 
scarcely any.” 

From about 1777, there was a notable decline in the 
membership numerically and otherwise. It was difficult 
to keep a sufficient number in attendance for the necessary 
public business. Often a call of the roll showed no more 
than twenty-five votes. Again and again the states were 
implored to send full quotas of delegates. In quality also 
the personnel of Congress bore no comparison with the 
bright luster of its early days, but this was because most 
of the really eminent men had retired or had been with- 
drawn. Some were detached for service in important execu- 
tive offices; others were leading their State governments at 
home under their new constitutions. Some had become in- 
capacitated by broken health; some were in the camp, 
others in the diplomatic service abroad. But by this time 
Congress had settled down into a small, hard-working 
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group, struggling with enormous difficulties, but with better 
order and system, having delegated to various boards and 
commissions, mostly outside its own membership, a great 
part of the relatively trivial detail with which it had at first 
been encumbered. 

The great outstanding achievement of the second Con- 
tinental Congress was the Declaration of Independence. 
The original resolution, in the handwriting of Richard 
Henry Lee, was presented by the Virginia delegates in 
obedience to instructions from their constituents, on the 
seventh of June, 1776. It was as follows: “Resolved, that 
these United Colonies are, and of right ought to be, free 
and independent states; that they are absolved from all 
allegiance to the British Crown; and that all political con- 
nection between them and the State of Great Britain is. 
and ought to be, totally dissolved.” Pending its considera- 
tion a committee was appointed to prepare a declaration of 
independence, consisting of Thomas Jefferson, John Adams. 
Benjamin Franklin, Roger Sherman, and Robert Liv- 
ingston. The other members of the committee desired Jed- 
ferson to write the declaration, which he did, and reported 
it to the house, where it was read on the 28th of June 
and ordered to lie on the table. The issue was in doubt. 
not because any one questioned the inevitable necessity of a 
separation from Great Britain, but because some thought 
the time was not yet ripe. But on the first day of July 
the resolution was carried in Congress by a vote of nine 
States. Pennsylvania and South Carolina voted against it. 
Delaware had two members present, who were divided in 
opinion, so the vote of that colony was not counted. The 
New York delegates read aloud a letter from the Provincial 
Congress of that State denying their authority to vote for 
independence. They considered themselves bound by this 
instruction and therefore did not vote at all. This, how- 
ever, took place in committee of the whole, and upon the 
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committee’s rising and reporting to Congress, Rutledge 
moved the postponement of the vote in Congress to the’ 
following day, which was accorded. On the second of July, 
upon the call of the States, South Carolina reversed its 
previous action. Delaware was now counted in the affirma- 
tive column, for a third delegate from that State, favorable 
to immediate action, had been sent for and had come post- 
haste to vote. Pennsylvania also came into line, because 
a number of the other members of its large delegation at- 
tended that morning and were able to overrule the State’s 
previous vote. New York alone hung in the wind. But 
a few days later—that is, on the ninth of July—the New 
York convention resolved unanimously “that the reasons 
assigned by the Continental Congress for declaring the 
United Colonies free and independent states are cogent 
and conclusive, and while we lament the cruel necessity 
which has rendered that measure unavoidable, we approve 
the same, and will, at the risk of our lives and fortunes, 
join with the other colonies in supporting it.’ And thus 
unanimity was attained. Congress proceeded in committee 
of the whole to consider the Declaration, and the debates 
filled the second, third, and fourth days of July. Some of 
the counts in Jefferson’s fiery indictment were stricken out 
as being too harsh or as being impolitic, and some verbal 
additions and alterations were made, but none of great 
moment. In the “evening” of July 4th, the Declaration 
was reported by the committee, agreed to by the Congress, 
and signed by all the members save one. 

Congress ordered that “copies of the Declaration be 
sent to the several assemblies, conventions, and committees 
or councils of safety, and to the several commanding offi- 
cers of the continental troops, and that it be proclaimed in 
each of the United States and at the head of the Army.” 
The States. made haste to ratify it and to pledge their un- 
breakable support to its principles. And the popular ap- 
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proval and rejoicing were no less spontaneous and universal. 
A despatch from Williamsburg, July 26, 1776, says: “VYes- 
terday afternoon, agreeable to an order of the honorable 
Privy Council, the Declaration of Independence was sol- 
emnly proclaimed at the Capitol, the Courthouse, and the 
Palace, amidst the acclamations of the people, accompanied 
by firing of cannon and musketry, the several regiments of 
Continental troops having been paraded on that solemnity.” 
A letter from New Jersey said: “Last night Nassau Hall 
was grandly illuminated, and Independence proclaimed un- 
der a triple volley of musketry and universal acclamation 
for the prosperity of the United States.” Considering that 
this was at Princeton College it is reassuring to learn, in 
the further language of the report, that “the ceremony 
was conducted with the greatest decorum.” ‘The deci- 
sion,” says Fiske, “when once reached, was everywhere 
alike the reasonable result of free and open discussion, and 
the best possible illustration of this is the fact that not 
even in the darkest days of the war already begun did any 
State deliberately propose to reconsider its action in the 
matter. The hand once put to the plough there was no 
turning back. As Judge Drayton of South Carolina said 
from the bench: ‘A decree is now gone forth not to be re- 
called, and thus has suddenly risen in the world a new 
empire styled the United States of America.’ ” 

It is very important to remember that the Declaration 
of Independence, considered as an enumeration of wrongs 
justifying the revolt of the colonies, was not so much a 
protest against misgovernment under constitutional forms 
as against the infringement of rights which the colonists 
claimed as belonging to them as free men. Hence it based 
the claim to American independence upon that doctrine of 
inalienable human liberties which has ever since been the 
center and core of the American idea of the state and of 
government. And hence it was the natural foundation and 
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prelude to the bills of rights afterwards incorporated in 
the state and national constitutions. ‘‘We hold these truths 
to be self-evident, that men are endowed by their Creator 
with certain unalienable rights; that among these are life, 
liberty, and the pursuit of happiness; that to secure these 
rights governments are instituted among men, deriving their 
just powers from the consent of the governed.” The whole 
philosophy of the American system of constitutional gov- 
ernment is summed up in this single sentence of the Declar- 
ation. “Endowed by their Creator,’ because these are the 
fundamental and essential rights belonging to man as a 
free being, a personality, morally accountable. These rights 
are “unalienable.” ‘They cannot be bargained away nor 
by any means surrendered, and no government can rightly 
take them away, because we hold them in trust for all that 
shall come after. “To secure these rights governments are 
instituted.” In the spacious days of our ancestors, when 
men were not afraid to face life and fate with only their 
own hands and brains, they did not look to government 
as a prop or aid or as a benevolent parent, but relied upon 
themselves, and asked nothing better than to fight their 
own battles, carve out their own fortunes, and achieve their 
own destinies. They thought the only end and aim of gov- 
ernment was to secure them in their natural and civil rights, 
and then to leave them to the free play of their own activ- 
ities. And finally, these truths are “self-evident,” no more 
to be disputed or denied than the axioms of mathematics. 
In a free and popular government the will of the majority 
must prevail in all matters that are debatable. But it is the 
great contribution of the American Revolution to the phil- 
osophy of government that these essential human rights 
are no longer debatable—they are self-evident. And it is 
the achievement of our Constitution that it took these great 
human rights, once and forever, out of the category of de- 
batable things (where the will of the majority may prevail), 
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and placed them in the fellowship of the things that are 
unchanging, because eternal. 

Conditions of local government in the States were at 
this time almost chaotic. All pretense of obedience to the 
royal authority had been cast aside, but nothing definitive 
had taken its place. Courts and magistrates for the most 
part continued in the exercise of their functions, but the 
general administration of affairs was in the hands of the 
popular branch of the legislative assembly, or in self-styled 
“conventions,” or even in committees of safety, or in any 
two of these. In May, 1776, anticipating by a little the 
Declaration of Independence, but clearly perceiving that 
no reconciliation with England was any longer to be ex- 
pected, the Congress, having been appealed to for advice, 
resolved “that it be recommended to the respective as- 
semblies and conventions of the United Colonies, where no 
government sufficient to the exigencies of their affairs has 
been hitherto established, to adopt such government as 
shall, in the opinion of the representatives of the people, 
best conduce to the happiness and safety of their con- 
stituents in particular and America in general.” 

On this the States proceeded to frame and adopt formal 
written constitutions, New Hampshire leading the way 
(January 5, 1776), seven others following in the same year, 
two in 1777, and one in 1780. Connecticut and Rhode 
Island were content merely to revise their charters, elim- 
inating all reference to the authority of the crown and sub- 
stituting the sovereignty of the people, and so to continue 
under their ancient governments, the former until 1818, 
and the latter until 1842. 

These early State constitutions are well worthy of care- 
ful study. For they were primary experiments on the part 
of a very sagacious and ingenious people in the framing 
of political institutions to serve the ends of free popular 
governments, and also because they furnished ideas and 
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suggestions for the subsequent convention which wrote the 
Constitution of the United States. To be sure, they were 
not wholly made out of new cloth. The people had been 
used to a large measure of self-government in their legis- 
lative assemblies, and the infringement of this right was one 
of the causes of the Revolution. But the change from gov- 
ernment under a constitutional monarchy to government 
under a republic involved deep readjustments and a new 
orientation of ideas. Since now the people were the only 
source of legitimate power, their sovereignty must be re- 
flected in their institutions. And there must be no more 
tyranny—no more the tyranny of the majority than of the 
crown. Knowing clearly and valuing highly the inalien- 
able rights of men, and having based their cause in war 
upon the sacred principles of the Declaration of Inde- 
pendence, the men who wrote the State constitutions em- 
bodied in them the American philosophy of government, 
set forth in elaborate bills of rights. And it was remark- 
able how much the first constitutions resembled each other 
in their general outlines, notwithstanding many differences 
in detail. In the midst of all this constitution-making, 
John Adams wrote: “The colonies to the south are pursuing 
the same maxims which have heretofore governed those to 
the north. In constituting their new governments their 
plans are remarkably popular [he meant democratic] more 
so than I could ever have imagined. . . . I find, although 
the colonies have differed in religion, laws, customs, and 
manners, yet in the great essentials of society and gov- 
ernment they are all alike.” 

As soon as the resolution was mooted to break finally 
with Great Britain, the deep-seated Anglo-Saxon reverence 
for law came to the front. So long as the colonies were 
still colonies, and united only in the sense of their com- 
mon allegiance to the British crown, a Congress having - 
only the status of an advisory committee, or perhaps a 
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diplomatic assembly, might adequately serve the immediate 
purpose. But once that allegiance was thrown off, there 
must be a government—a government to which all the 
States should consent and in which all should participate, 
and a Congress with clearly granted and clearly delimited 
powers. 

On the same day, therefore (June 11, 1776), on which 
steps were taken to prepare a Declaration of Independence, 
and as a part of the same set of resolutions, it was ordered 
“that a committee be appointed to prepare and digest the 
form of a confederation to be entered into between these 
colonies.” The next day such a committee was appointed, 
consisting of one member from each of the colonies. A 
month later the committee reported a draft, which was in 
the handwriting of John Dickinson of Pennsylvania. Much 
earnest debate ensued, but many times interrupted, and it 
was not until the fifteenth of November, 1777, that the 
Articles were finally adopted and submitted to the States 
for their ratification. With them there went to each State 
a copy of a circular letter drafted by a committee of Con- 
gress, consisting of Richard Henry Lee, James Duane, and 
James Lovell. 

Notwithstanding the strong and eloquent appeal made 
in this letter, the legislatures of the States were slow to 
respond and reluctant to agree. Many objections were 
put forward and numerous amendments suggested. To 
some of these, in other circumstances, Congress might have 
given a sympathetic consideration. But they were all re- 
jected, because it was only too plainly evident that the 
process of accepting amendments, redrafting the Articles, 
and sending them again to the States for discussion, if once 
entered upon, would have no end. Accordingly on the 
twenty-sixth of June, 1778, a form of ratification was pre- 
pared, the Articles were engrossed on parchment, and the 
first signatures were affixed on the ninth of July. Before 
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the end of 1778, the approval of all the States had been se- 
cured except Delaware and Maryland. Of these the former 
gave in its adherence in 1779, and the latter in 1781. The 
consent of ali the States being necessary, it was not until 
the second of March, 1781, that Congress began to func- 
tion under its new and authentic grant of powers. 

The Articles of Confederation provided that the style 
of the confederacy should be ‘“The United States of Amer- 
ica”; that ‘each State retains its sovereignty, freedom, and 
independence, and every power, jurisdiction, and right 
which is not by this confederation expressly delegated to 
the United States in Congress assembled”; that “the said 
States hereby severally enter into a firm league of friend- 
ship with each other, for their common defense, the secur- 
ity of their liberties, and their mutual and general welfare, 
binding themselves to assist each other against all force 
offered to or attacks made upon them or any of them on 
account of religion, sovereignty, trade, or any other pretense 
whatever.” 

This treaty or compact among the States contemplated, 
not a temporary alliance, but (in its own words) their 
“Perpetual Union.” That Union is indeed unbroken to this 
day, but the gift of perpetuity lay not in the hands of the 
confederation. The articles were designed to bind the 
States together in a “firm league,” but they proved to be 
no better than a rope of sand. Washington himself said: 
“The confederation appears to me to be little more than a 
shadow without the substance, and Congress a nugatory 
body, their ordinances being little attended to.” The prime 
defect was that no truly national government had been — 
established. The union, as thus constituted, dealt with and 
was dependent on the States. It lacked cohesion and it 
lacked authority, because it had no tie with the people of 
the States. There was a central government, but it was not 
intrusted with the means of its own preservation. It had 
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no executive; it had no courts; it had no power to raise 
supplies. ‘Congress in peace,” it has been said, “‘was pos- 
sessed of but a delusive and shadowy sovereignty, with little 
more than the empty pageantry of office. ... They pos- 
sessed not the power to raise any revenue, to levy any tax, 
to enforce any law, to secure any right, to regulate any 
trade, or even the poor prerogative of commanding means 
to pay their own ministers at a foreign court. They could 
contract debts, but they were without means to discharge 
them. They could pledge the public faith, but they were 
incapable of redeeming it. They could enter into treaties, 
but every State in the Union might disobey them with im- 
punity. They could contract alliances, but could not com- 
mand men or money to give them vigor. They could insti- 
tute courts for piracies and felonies on the high seas, but 
they had no means to pay either the judges or the jurors.” 
In effect, all the powers granted to the general government 
by this compact, if they were not self-executing, were 
entirely at the mercy of the individual States. 

It therefore became necessary to “form a more perfect 
Union,” by establishing a Constitution which should pro- 
vide the central authority with adequate powers and 
adequate means for their enforcement. 

And happy was it for the people of the United States 
that the utter and obvious failure of the Articles of Con- 
federation led them to ordain and establish that most 
wonderful and most successful instrument of government 
ever devised by the intelligence of man, The Constitution 
of the United States. 


THE CONSTITUTION IN THE MAKING 


THE VIRGINIA PLAN AND THE NEW JERSEY PLAN 


By Harrington Putnam, LL.D. 


I FEEL deeply grateful for the honor and privilege to 
speak here on a subject so long associated with your his- 
tory and to refer to those great names of your State that 
are forever revered as founders of our Constitution. It 
was at this ancient seat of learning, that there was kindled 
the enthusiasm of liberty with law, out of which has arisen 
our federal constitutional government. Hence it was fitting 
here at this primal source to found a legal and historical 
course upon our constitutional law. 

In prior lectures in this series, you have doubtless been 
told of the earlier efforts to bring together the divided 
colonies; how the Articles of Confederation were the first 
organization by which an outward union was being built up 
under the Continental Congress. These original but im- 
perfect measures had nevertheless an important part in 
bringing together the colonies and the Articles of Confedera- 
tion are now to be viewed as a necessary step in preparing 
the States for the formation of a more efficient union. But 
the afterwar reaction showing continental and local cur- 
rency defaulted and dishonored, with the inability of Con- 
gress to enforce its powers over dissenting States, even 
when disorders had led to open revolt, as in Massachusetts, 
forced the people to consider new and stronger methods for 
organization. However afterward parties may have di- 
vided, this pressing need was recognized both by those then 
called Republicans and those afterward known as Fed- 
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eralists. In February, 1786, Jefferson significantly wrote 
from Paris to Madison: 

I have heard with great pleasure that our assembly have come 
to the resolution of giving the regulation of their commerce to 
the federal head. I will venture to assert that there is not one 
of its opposers who, placed on this ground, would not see the 
wisdom of this measure. The politics of Europe render it in- 
dispensably necessary that with respect to everything external, 
we be one nation only, firmly hooped together. Interior gov- 
ernment is what each state should keep to itself. If it were seen 
in Europe that all our states could be brought to concur in what 
the Virginia Assembly has done, it would produce a total revolu- 
tion in their opinion of us and respect for us.* 


This is a striking example of Jefferson’s keen insight as 
to federal regulation of commerce, foreign and interstate, 
which in its extending spheres has grown to be the greatest 
and most essential of our federal powers. 

A difficulty arising from State boundaries along the 
Potomac and the Chesapeake had caused Virginia to pro- 
pose an interstate conference. This led to commissioners 
being invited to meet at Annapolis in September, 1786. 
At that smaller gathering, it was voted to call a convention 
at Philadelphia on the second Monday of May, 1787, to 
“consider the situation of the United States, and to devise 
such further provisions, as should appear necessary to 
render the Constitution of the Federal Government 
adequate to the exigencies of the Union; and to report to 
Congress such an act, as when agreed to by them and con- 
firmed by the legislatures of every state, should effectually 
provide for the same.” A question was soon raised as to 
the competency of this unofficial body to issue a call for 
such a convention. Eventually a motion was carried in the 
Continental Congress, recommending, as an original mea- 
sure, such a convention in time and place identical with 
that named in the invitation from Annapolis. So the au- 


1 Randolph, “‘Jefferson’s Writings,” Vol. I, p. 441 (ed. 1830). 
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thority of congress was preserved, and the Annapolis invi- 
tation and elections of delegates already had, confirmed. 
All the States responded, except Rhode Island, which obsti- 
nately held aloof from all these projects. Delaware, how- 
ever, inserted in the credentials of her delegates a proviso 
to prevent its representatives from changing the form of 
Article 5 of the Articles of Confederation, which specified 
that “in determining questions in Congress assembled, each 
state shall have one vote.” 

Here was the primary difficulty; the. fears and jealousies 
of the States having smaller populations of being outvoted 
and overborne by the larger States. It seems strange at 
this time to think of New York as associated among the 
smaller States, yet in 1787 the settlement of this State had 
been mainly along the Hudson, while its great western 
area was still inhabited only by a few pioneers who had 
penetrated the country along its waterways. It was fourth 
in population, being exceeded by Massachusetts, Pennsyl- 
vania, and Virginia.” Besides the question of size and popu- 
lation, there was State control of seaports, also the possible 
enactment of imports and of hostile navigation laws. Un- 
der the Articles of Confederation New York insisted on 
retaining the import duties collected there. When the ques- 
tion was before the Continental Congress, Rhode Island op- 
posed authorizing a congressional duty on imports to meet 
government expenses. This same particularism kept Rhode 
Island out of the Constitutional Convention so that it was 
not till May, 1790 (and then by a majority of two votes) 
that Rhode Island ratified the convention. 

The numbers chosen as delegates from the States were 


' 2Massachusetts had 360,000; Pennsylvania 360,000; Virginia, including 
280,000 negroes, 420,000, and New York had 233,000.—Farrand, “Records of 
the Federal Convention of 1787,” Vol. III, p. 253. 

In the “Plan of Union” at the Albany Convention of 1753, Virginia and 
Massachusetts were allotted each seven delegates, Pennsylvania 6, Connecticut 
5 and New York, Maryland, North Carolina and South Carolina each four. 
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not uniform. Some delegates appointed declined to act. 
The whole number chosen from the twelve States was 
seventy-three. But only fifty-five qualified and attended. 
The experiences of other conventions favor smaller num- 
bers. Thus the conventions for federation of Canada and 
of South Africa had but thirty-three delegates; of the fifty- 
five members of this convention, Professor Beard estimates 
that one-third took little or no part in the proceedings. 

There were from New Hampshire, two; Massachusetts, 
four; Connecticut, three; New York, three; New Jersey, 
five; Pennsylvania, eight; Delaware, five; Maryland, five; 
Virginia, seven; North Carolina, five; South Carolina, four; 
and Georgia, four. Of these, thirty-five were over forty 
years of age, while twenty were under that age. Referring 
to education, twenty-nine were university or college men; 
nine were from Princeton, four from Yale, three from 
Harvard, six from William and Mary, counting Madison, 
who was one of the board of visitors of this institution. 
Columbia was not only represented by Gouverneur Morris 
and by Hamilton, but by its newly chosen president, Dr. 
William Samuel Johnson, who had a leave of absence to 
attend as a Connecticut delegate. He had been honored 
by the degree of D.C.L., from Oxford. He acted as Colum- 
bia president from 1791 to 1800. James Wilson had been 
educated at St. Andrew’s, and at other Scotch institutions; 
Cotesworth Pinckney was a graduate of Christ Church, 
Oxford; Ingersoll of Philadelphia, Blair of Virginia, Dick- 
inson of Delaware, and Houston of Georgia had read law 
at the Temple. Twenty-three of the fifty-five were of the 
legal profession, of whom many had been on the bench. 
Besides Washington, fifteen had seen war service in the 
Revolution; Pierce Butler of South Carolina before the war 
had been an officer in the British Army. 

Five afterwards sat in the Supreme Court of the United 
States; Blair from Virginia, Wilson from Pennsylvania, 
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and Paterson from New Jersey, as associate justices, and 
Rutledge and Ellsworth as Chief Justices. Before the Con- 
stitutional Convention, Rutledge had been governor of 
South Carolina during the Revolutionary War. Four dele- 
gates were at the time the chief executives of their States: 
Edmund Randolph of Virginia, William Livingston of New 
Jersey, and Franklin as head of the Executive Council of 
Pennsylvania, the chief State executive, and Langdon as 
President of New Hampshire, the earlier title of the execu- 
tives of that State. Others who afterward became gov- 
ernors, were: Mercer of Maryland, Charles Pinckney of 
South Carolina, Bassett of Delaware, and Strong and Gerry 
of Massachusetts, the latter afterward vice president with 
Madison. Twenty-five years later, when Governor Caleb 
Strong was living in retirement at Northampton, he sur- 
prised his son’s college classmates by reciting from memory 
to the young students the first fifty lines of Homer’s “Tliad.” 
Such were the memory drills in the classics a century and 
a half ago! 

A marked feature, however, was the part taken by young 
men. Wordsworth has told us how “age brings the phil- 
osophic mind,” and we to-day hear much of the “elder 
statesmen,” but age has its prejudices and distrusts. How 
old was Jefferson when he wrote the Declaration of Inde- 
pendence? Only thirty-three. And there were in this con- 
vention eleven delegates of effective speech and influence 
who did not exceed that age. These were Gilman of New 
Hampshire, Rufus King of Massachusetts, Hamilton of 
New York, Bedford of Delaware, McHenry of Maryland, 
Charles Pinckney of South Carolina, Spaight of North 
Carolina, Mercer of Maryland, Davey of Virginia, Dayton 
of New Jersey, and Houston of Georgia. Although the 
question of age is disputed, Jonathan Dayton of New Jer- 
sey, born October 16, 1760, apparently was the youngest 
delegate. 
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The eldest was Franklin, aged eighty-one, followed by 
Sherman, sixty-six, Livingston, sixty-three, Mason, sixty- 
two, Wythe, sixty-one, and Johnson, sixty. Washington 
was fifty-four. 

At the day appointed a quorum had not arrived, but the 
Virginia delegates improved the opportunity to consult over 
their projects and to compare views as to the new govern- 
ment to be founded. On May 25th the convention or- 
ganized with Washington as president. His distinction and 
grave, courtly manner made him an ideal presiding officer. 
But his uniform dignity, even on social occasions when, 
even to particular friends, he did not unbend or suffer 
familiarity, seems to have moved the youthful spirit of 
Hamilton to wager a supper with Gouverneur Morris that 
at the next reception evening Morris would not gently slap 
Washington on the shoulder and say, “My dear general, 
how happy I am to see you look so well.” At the next 
reception Gouverneur Morris entered, bowed, shook hands, 
and laying his left hand on Washington’s shoulder, said, 
“My dear general, I am very happy to see you look so 
well.” Washington withdrew his hand, stepped suddenly 
back, fixed his eye on Morris for several moments with a 
frown, until the latter retreated abashed, and sought refuge 
in the crowd. The company looked on in silence. At the 
supper which Hamilton provided, Morris said, ‘I have won 
the bet, but paid dearly for it, and nothing could induce me 
to repeat it.” ° 

When they met and later other delegates arrived, the. 
convention sat with closed doors and forbade any publica- 
tion of its minutes or proceedings. Jefferson, writing from 
Paris, disapproved of its secrecy; but the wisdom of these 
precautions is not only confirmed by the results at Phil- 
adelphia, but by a later adoption of the same method. This 
was the Constitutional Convention that in 1909 formed the 


3 Parton, “Life of Jefferson,” p. 369; Farrand “Records, Vol. III, p. 85. 
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present union of South Africa, which also sat in secret ses- 
sion, without publicity. A recent author says of this South 
African Convention, “Its work was only brought to a suc- 
cessful issue, because no appeal was possible to the gal- 
Leryn: 

The convention of 1787 brought together men of similar 
mental habits, being of one race and language fused into 
coherence by the joint struggles of war. There were the 
natural rivalries of States, but no complex problems such as 
Canada confronted in 1867, Australia in- 1900, and South 
Africa in 1909. There was no alien, semi-hostile material 
to be placated, as Canada had in the province of Quebec, 
Australia with New South Wales, and South Africa with 
its age-long bitterness between Briton and Boer. Most of 
the delegates had the great advantage of practical experi- 
ence in preparing written constitutions of their respective 
States. 

The Committee on Rules had George Wythe as chair- 
man. I call attention to one rule that embodied a high 
consideration toward a speaker—a precept of courtesy 
that might well be copied in deliberative bodies. 


Every member rising to speak shall address the President, and 
while he shall be speaking, none shall pass between them, or hold 
converse with another or read a book, or pamphlet or paper, 
printed or manuscript. 


There is not an entire agreement as to the hours of the 
convention.° 


4 Brand, “The Union of South Africa,” pp. 39-40 (1909). 

5 Professor J. F. Jameson is authority that from May 28th to June 2d the 
convention opened at ten. From June 4th to August 18th it opened at eleven. 
“Studies of the Fed. Convention of 1787.” Rept. Am. Hist. Asso., 1902, 
Vol. I, p. 94. 

In another convention afterward, Judge Wilson is reported as saying that this 
Federal Convention had adjourned daily at four o’clock. Farrand, “Records,” 
Vol. III, p. 137. 

Franklin, writing to his sister, speaks of five-hour sittings. 

Washington’s diary shows not less than five, a large part of the time six, and 
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Various projected schemes came forward; but the title 
for my lecture calls for the “Virginia Plan” and the “New 
Jersey Plan” as proposals representing the main distinctive 
views. 

The Virginia delegates recalled the State convention of 
eleven years before, which had formed the constitution of 
Virginia—the State to which John Adams had said, “all 
looked up to for examples.” A draft in Randolph’s writing 
of his proposals, with marginal notes by Rutledge, presented 
Randolph’s earlier idea of a central unity, commercial, 
financial, military, and judicial. He had first thought of a 
plural executive. 

Out of these studies, with evident counsels from Madison, 
was drawn up the projected “Virginia Plan” that Randolph 
presented to the convention on May 29th. It provided for 
two houses or chambers of the national legislature. The 
first house to be chosen by popular election; the second 
(Senate) by election from members of the first house, from 
names to be nominated by the individual legislatures. 

This national legislature was to have a veto power over 
all State legislation contravening the articles of union. A 
Council of Revision, evidently patterned upon that in New 
York was also proposed, consisting of the executive with 
the national judiciary. An article had been carefully 
framed defining the federal judicial jurisdiction, which 
included all impeachments. 


sometimes seven-hour sittings. Jameson, p. 94, nofe. Local newspapers also 
referred to occasional seven-hour sittings. 

The summer in Philadelphia in 1787 does not appear to have been severe 
Only on July 3d did the temperature reach 91 degrees in the shade. However 
the convention on July 2d had adjourned to July 5th. But on the 3d, the 
“Grand Committee” met. This was the committee of one from each State to 
work out a compromise on the difficult point of senatorial representation. On 
that heated day a majority voted for equal Senate representation, a concession 
to Connecticut, New York, New Jersey, Delaware, and Maryland. Farrand, 
“Records,” Vol. I, pp. 522, 523. 
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The proposal was to be eventually submitted to the 
people (not to the legislatures) for ratification. 

The next day Governor Randolph introduced a set of 
resolutions following the outline of this Virginia Plan, which 
he acknowledged looked to a strong consolidated Union, in 
which the idea of States should be nearly annihilated. 

These resolutions were then referred to a committee of 
the whole, whereof for most of the time Mr. Gorham of 
Massachusetts was chairman. He had the valuable experi- 
ence of having presided in the Continental Congress. 

In the meantime, the delegates from the smaller States, 
New York, New Jersey, Delaware, with Luther Martin 
from Maryland, had prepared a counter set of resolutions, 
that have been called the “New Jersey Plan.” On June 
15th they were presented by Paterson of that State. It 
emphasized the States by an opening declaration that only 
a federal union should be the sole object of the conven- 
tion’s powers, which would, therefore, in form be a revision 
of the Articles of Confederation. It proposed a govern- 
ment having legislative, judicial, and executive powers and 
that Congress (a single chamber) should lay duties and 
make impost regulations; but that the penalties therefor 
should be adjudged in the State courts, with right of appeal 
for the correction of errors to the United States judiciary. 
There were to be plural executives, but such persons should 
be ineligible for reélection; and Congress could remove 
them on application of a majority of the executives of the 
States. 

There was a clause that “none of the persons composing 
the Federal executives shall on any occasion take command 
of any troops, so as personally to conduct any enterprise as 
general or in other capacity.” 

The federal judiciary was to hear impeachments as in 
the Virginia Plan. There was, however, a clause of great 
moment, though not at the time perceived. This was “That 
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all acts of Congress, and all treaties made by and ratified 
under the authority of the United States, shall be the 
supreme law of the respective States, so far as they relate 
to such States or their citizens.” 

To meet the disturbing issue of State inequalities, a curi- 
ous provision of unknown authorship at wide variance with 
State rights appears, written in different ink, I quote it 
in full: 

Whereas it is necessary in order to form the people of the 
United States into a nation that the states should be con- 
solidated, by which means all the citizens thereof will become 
equally entitled to and will equally participate in the same 
privileges and rights, and in all waste uncultivated and back 
territory and lands, it is therefore resolved that all the lands 
contained within the limits of each state individually and of 
the United States generally be considered as constituting one 
body or mass to be divided into thirteen or more integral parts. 
Resolved that such divisions or integral parts shall be styled 
districts. 


It was strange to find such an obliteration of State lines 
combined in a plan for reducing the scope of central power. 

In his speech the next day, Paterson boldly declared: “If 
sovereignty of the States is to be maintained, the repre- 
sentatives must be drawn immediately from the States, not 
from the people; and we have no power to vary the idea of 
equal sovereignty. The only expedient that will cure the 
difficulty is that of throwing the States into hotchpot. To 
say that this is impracticable, will not make it so. Let it 
be tried, and we shall see whether the citizens of Massa- 
chusetts, Pennsylvania, and Virginia will accede to it.” 

Thus the two contrasting measures were placed before 
the convention. Besides these two leading plans, were 
modifications proposed by Charles Pinckney and by Roger 
Sherman. The Virginia Plan was for a national govern- 
ment. The New Jersey Plan was for amending the Articles 
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of Confederation but not departing from the federal idea. 

On June 18th Hamilton made his famous speech against 
both proposals. He regarded the Virginia Plan as having 
a democratic Assembly over which there would be no ade- 
quate check by a Senate. The single house of Congress in 
the New Jersey Plan he called a sovereignty, wholly without 
checks. 

Hamilton was in the position of a prudent lawyer called 
in to protect a client entering into a contract, wherein he 
feels bound to anticipate and to guard .against all possi- 
bilities. He had made little study of the needs of these 
new communities, as contrasted with ancient governments 
of Europe that had slowly evolved from different social 
orders and political ranks. He stressed the old scholastic 
idea of sovereignty and hence asserted as metaphysically 
true, “Two sovereignties cannot coexist between the same 
limits. Giving powers to Congress must eventuate in a bad 
government, or in no government. The plan of New Jersey, 
therefore, will not do.” He emphasized the cost and expen- 
sive apparatus now appertaining to the States, which he 
would give up, and of the resulting saving in expenditures, 
if all officials could be under the central government. 

He said: 

I despair that a republican form of government can re- 
move the difficulties. I would hold it, however, unwise to 
change it. The best form of government not attainable by 
us, but the model to which we should approach, as near as 
possible, is the British Constitution—praised by Necker as 
the only government which unites public strength with indi- 
vidual security. Its House of Lords is a most noble institu- 
tion. It forms a permanent barrier against every pernicious 
innovation, whether attempted on the part of the crown, or 
of the commons. No temporary Senate will have firmness 
enough to answer the purpose. Let one branch of the legis- 
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lature hold their places for life, or at least during good 
behaviour. Let the Executive also be for life.® 

Here is no vision of advancing social progress, but only 
dismal warnings of the dangers of popular control. No 
doubt he, and many conservatives, had been shocked by 
the recent Shays Rebellion in Massachusetts, of which 


§ Hamilton’s five hour speech was not written out. He had a syllabus or 
sketch of the various headings of his subject. The notes of Madison are regarded 
as most correct, not only for his care in recording all the proceedings, but because 
afterwards Hamilton read over his report, and accepted it with a few verbal 
corrections. Hamilton’s praise of monarchy, and of the British House of Lords 
was notable. 

In the notes by his New York colleague, Judge Yates, Hamilton is thus 
reported: 

“T believe the British Government forms the best model the world ever 
produced; and such has been its progress in the minds of the many that this 
truth has gradually gained ground. This government has for‘its object strength 
and public security. It is said with us to be unattainable. If it was once 
formed, it would maintain itself.” Farrand, Records Vol. III, p. 209. 

Madison’s report of this part of Hamilton’s speech is more complete. His text 
is: “In his private opinion, he had no scruple in declaring, supported as he was 
by the opinions of so many of the wise and good, that the British Govt. was the 
best in the world: and that he doubted much whether any thing short of it 
would do in America. He hoped Gentlemen of different opinions would 
bear with him in this, and begged them to recollect the change of opinion on 
this subject which had taken place and was still going on. It was once 
thought that the power of Congs. was amply sufficient to secure the end of their 
institution. The error was now seen by every one. The members most tena- 
cious of republicanism, he observed, were as loud as any in declaiming agst. the 
vices of democracy. This progress of the public mind led him to anticipate the 
time, when others as well as himself would join in the praise bestowed by 
Mr. Neckar on the British Constitution, namely, that it is the only Govt. in the 
world “which unites public strength with individual security.”—In every com- 
munity where industry is encouraged, there will be a division of it into the few & 
the many. Hence separate interests arise. There will be debtors & Creditors 
&c. Give all power to the many, they will oppress the few. Give all power to 
the few they will oppress the many. Both therefore ought to have power, that 
each may defend itself agst. the other. To the want of this check we owe our 
paper money—instalment laws &c. To the proper adjustment of it the British 
owe the excellence of their Constitution. Their house of Lords is a most noble 
institution. Having nothing to hope for by a change, and a sufficient interest 
by means of their property, in being faithful to the National interest, they form 
a permanent barrier agst. every pernicious innovation, whether attempted on 
the part of the Crown or of the Commons. No temporary Senate will have 
firmness en’o’ to answer the purpose.” Farrand, Records, Vol. III, pp. 288, 289. 
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accounts from Massachusetts and Vermont were still ap- 
pearing in the press, and he reverted to his memories of 
British rule in the small West Indian Island where he was 
born. As Dr. Johnson noted, “Hamilton was praised by 
all, but supported by none.” 

On the following day came Madison’s great speech in 
which by logical analysis he subjected the New Jersey Plan 
to eight different tests, that proved its unfitness, and then 
pointed out the insuperable difficulty of throwing the States 
into one mass, in order, then, to have a repartition. But, 
he prudently added, if such a union of any States be de- 
sired, a voluntary coalition of a State with its neighbors 
would be less inconvenient to the whole community, and 
equally effectual for their own safety. 

Wilson followed in expressing his belief in preserving the 
State governments, which he declared could function on 
friendly terms with the National government. He reasoned 
that State powers were absolutely necessary for certain pur- 
poses, which the National government could not reach. 
Hamilton, returning to the discussion, strangely urged that 
no boundary could be drawn between the National and 
State legislatures; that the former must therefore have 
indefinite authority, that if the federal power were limited 
at all, the rivalship of States would gradually subvert it. 

Rufus King pointed out how inaccurate it was to apply 
the term “sovereignty” to the States, showing how none of 
the States had the powers of a sovereign, adding the pro- 
found thought that a union of the States is a union of the 
men composing them, from whence a national character 
results to the whole. 

On June 20th, Ellsworth of Connecticut moved to strike 
out the word “national,’”’ and this change of expression was 
agreed to, apparently as a concession to form. 

Colonel Mason spoke temperately in support of preserv- 
ing the State governments, in which he was energetically 
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supported by Luther Martin in a long speech. The dis- 
cussion that followed then turned upon the basis of repre- 
sentation of the two houses of Congress. On June 21st 
popular election was voted for members of the first branch 
(House of Representatives) and the second (Senate) by 
the legislatures. 

Hamilton’s praise of the British system with its House of 
Lords had not been forgotten. It was reserved for almost 
the youngest delegate, Charles Pinckney, on June 25th, to 
present a strong and unanswerable reply. Unfortunately, 
my space forbids giving any adequate outline of this learned 
and sound exposition of the contrast between this country 
and Europe. He spoke of the earlier growth of Great 
Britain’s upper house, derived from the military power of 
the feudal nobles, a force so permanent and formidable that 
it had compelled the monarch to call them into the national 
council, or Parliament. Instead of imitating this system 
of feudal growth, Pinckney showed that no such life sena- 
tors would be fitting in this country of three classes, which 
he divided as the professional class, the commercial class, 
and the landed interests or cultivators of the soil (which 
last, he said, ought ever to be the governing springs of the 
system), but all three branches being of the order of ‘“com- 
mons.” He concluded that States must have their local 
rights preserved. Referring to the wide territory of the 
United States, he impressively declared, on historic exam- 
ples, that no single legislature could make laws for the 
entire country. That, nevertheless, to dignify the general 
government, some State powers must be negatived or 
abridged. 

The discussion, however, seemed to run on, revealing a 
wide cleavage of opinion. On June 28th, Franklin (who 
had rarely spoken) being evidently disturbed by such grave 
divergences of views, made an appeal of great solemnity. 
He said: “The longer I live, the more convincing proofs I 
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see of this truth, that God governs in the affairs of men.” 
He moved that the sittings be opened with prayer, as had 
been the usage of the Continental Congress during the 
Revolution. But it was felt that to begin this at so late 
a date might appear to magnify the idea of internal dis- 
sensions, and therefore it was not carried out. On June 
29th came the decisive vote on the election of members of 
the first branch of the legislature. Massachusetts, Penn- 
sylvania, Virginia, North Carolina, South Carolina, and 
Georgia voted for proportional representation. Against 
them were Connecticut, New York, New Jersey, and Dela- 
ware, with Maryland divided. When this affirmative result 
was announced, Ellsworth pointed out that this decision for 
one house furnished a ground of compromise in the second 
house, where in fairness the States could be given equal 
representation. But that met strong opposition. Wilson 
made a patriotic appeal for the general good, and warned 
of the dangers of obstructive minorities, which aroused 
Bedford of Delaware to energetic claims for his State. 
Wise and temperate counsels came from Madison and King, 
but when a vote was taken on July 2d, the vote stood a tie, 
five States on each side. Resort was had to a grand com- 
mittee and the convention adjourned over July 4th. On 
the 5th this committee reported for proportional represen- 
tation in the first branch, where should originate measures 
for appropriations, but that in the second branch each State 
should have an equal vote. 

At this juncture the New York delegates, Lansing and 
Yates, left the convention, considering that its votes had 
gone beyond the delegates’ authority. Gouverneur Morris, 
a Pennsylvania delegate, though a native of New York, 
made a wise speech urging mutual concessions and saying 
that the delegates represented larger interest than their own 
States. According to Madison’s notes, he said: 
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He came here as a representative of America; he flattered 
himself he came here, in some degree, as a representative of the 
whole human race; for the whole human race will be affected by 
the proceedings of this convention. He wished gentlemen to 
extend their views beyond the present moment of time, beyond 
the narrow limits of place from which they derive their political 
origin. If he were to believe some things which he had heard, 
he should suppose that we were assembled to truck and bargain 
for our particular states.” 


Gradually these broader views prevailed over this 
threatening cause of dissent. The great idea of the direct 
action of the Constitution and laws upon the individual 
was perceived as a principle that would eventually do away 
with State coercion, since the individual, within the State, 
would come directly under the central power. 

When the idea of a veto by Congress on State legislation 
was rejected, resort was had to the wise declaration of the 
New Jersey Plan, that the Constitution and the laws made 
under it, with treaties, should be the supreme law of the 
land—which was accepted as the keystone of the newly- 
erected arch. Both the States and Congress were alike 
bound, and this supreme law became that of State courts, 
as well as the Federal courts, who were to apply these prin- 
ciples to questions arising before them. Here was the 
second discovery that courts should guard and preserve the 
boundaries between State and Federal powers. 

On September 8th there was named a Committee on 
style, consisting of Johnson, Gouverneur Morris, Hamilton, 
Madison, and King, who should shape the resolutions into 
final form. They presented a report which had still to 
receive a few modifications. The unit for the election of 
a congressman had been fixed at 40,000 population. A 
motion was made to reduce it to 30,000 to placate the 
smaller States. In putting this question, Washington de- 
parted from his function as a presiding official, and asked 


7 Farrand, “Records,” Vol. I, p. 529. 
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that this be adopted, which was then unanimously carried. 

The Constitution was signed on September 17, 1787, by 
thirty-nine delegates, accompanying a letter of Washing- 
ton, which, in submitting the Constitution to Congress, 
closed with the words: “That it may promote the lasting 
welfare of that country, so dear to us all, and secure her 
freedom and happiness is our most ardent wish.” 

A generation later, Gouverneur Morris answered Timothy 
Pickering’s inquiries as to the discussions of the delegates, 
saying: ‘Propositions to countenance the issues of paper 
money and the consequent violation of contracts, must have 
met with all the opposition I could make. But, my dear 
sir, what can a history of the Constitution avail towards 
interpreting its provisions? This must be done by com- 
paring the plain import of the words with the general tenor 
and object of the instrument. That instrument was written 
by the fingers which write this letter.” 

Shortly after the convention, Gouverneur Morris, in New 
York, being asked what he thought of the Constitution, 
sagely said: “That will all depend on the way it is admin- 
istered.” 

Although there were sixteen delegates who failed to sign, 
it must not be supposed they were all opposed to its terms. 
It is, however, known that Gerry of Massachusetts, Lansing 
and Yates of New York, Martin of Maryland, and George 
Mason of Virginia, disapproved of the Constitution. Ran- 
dolph had declined to sign, so as to be free to act in the 
Virginia State convention. 

The other non-signers are regarded as merely absentees, 
and not opponents of the measures passed. 

If the wording and admirable clearness of the final form 
were the finished labor of Gouverneur Morris, as his con- 
temporaries conceded, then we may fairly say that Madison 
was the guiding spirit in the convention and in bringing 
about the acceptance of the Constitution. Long before the 
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convention, his profound studies had been directed to this 
object, and after the convention, his finely reasoned and 
temperate appeals led to its adoption by the States. 

On those midsummer days in the East Room of the Phil- 
adelphia Statehouse, there was made a unique discovery in 
government. The dual system of local and federal power, 
that then came into being, was something entirely new to 
the world. Jefferson, writing from Paris in December, 
1787, declared: “I am captivated by the compromise of 
the opposite claims of the great and little States, of the 
latter to equal, and the former to proportional influence.” 
It became the model for the South American republics, for 
Canada, for Australia, for South Africa, and even for the 
Constitution, in 1848, for the North German State. It was 
this unique system—a finely adjusted equipoise, between 
the two powers of locality and federation—that moved 
Gladstone to call it: “The greatest work ever struck off at 
one time by the hand of man.” 

Other later constitutional systems, however, have not fol- 
lowed our feature of judicial control over legislation. Aus- 
tralia gives its High Court the power to “interpret’’ its 
constitution, but that is omitted in New Zealand. And in 
these countries the exercise of veto by the British crown has 
long ceased, so that democracy has comparatively little 
checks. 

South Africa has discarded the federal for a unitary sys- 
tem, with a provision that within a year the crown may 
disallow any law passed, even if approved by the governor 
general, but no right of judicial interference with legislation 
appears. However the American idea of the supremacy of 
the judiciary may look in other countries, and recognizing 
that this feature has been rejected in the federations of 
Switzerland and Germany, as well as others in the last half 
century, none can doubt its effective working with us. In 
the “American Commonwealth,” Bryce wrote: 


: 
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It is nevertheless true, that there is no part of the American 
system which reflects more credit on its authors or has worked 
better in practice. It has had the advantage of relegating ques- 
tions, not only intricate and delicate, but peculiarly liable to 
excite political passions, to the cool, dry, atmosphere of judical 
determination.® 


Professor Dicey, who supports legislative supremacy for 
the British, believes that a federal system demands some 
such power as that exercised by our Supreme Court, and 
declares that: 

The glory of the founders of the United States is to have de- 
vised or adopted arrangements under which the Constitution 


became in reality, as well as in name, the supreme law of the 
land.° 


So the constitutional system of our fathers, though feared 
at its beginnings, has by its divided spheres of authority, 
kept separate by the courts, so far preserved the needed 
balance of governmental powers. In this time of world- 
wide unrest, we may turn with even greater veneration to 
the fathers, who builded better than they knew. 


8 Bryce, “American Commonwealth,” pp. 256, 257. 
9 Dicey, “Law of the Constitution,” p. 154 


COMPROMISES OF THE CONSTITUTION 
By Randolph Harrison 


Soon after the thirteen original States declared their 
independence of the British crown they formed a union 
called the United States of America, under the Articles of 
Confederation, for the purpose of defending themselves 
against the attempt of the mother country to reduce them 
to subjection. The Articles of Confederation embodied 
nothing more than a league of friendship. The Congress 
of the Confederation was the central organ of the newly- 
established government and represented the States in their 
sovereignty, each delegation having one vote, so that all 
the States were of equal weight in determining any question. 
There was no executive, no judiciary, and Congress was 
without power to collect revenues, to regulate commerce, to 
enforce its requisitions on the States, or even to maintain 
its own dignity. Although the Articles were not altogether 
an inadequate bond of union under the strain and stress of 
war, their insufficiency on the return of peace became ap- 
parent, and aroused disquieting apprehensions in the minds 
of all thoughtful men. Washington, in his letter to the gov- 
ernors of the States on retiring from the command of the 
army, pressed upon the people the need of a stronger 
government, and his influence imparted a mighty impulse 
toward a reform of the Constitution. 

At length, upon the invitation of Virginia, a convention 
was called to meet in Philadelphia on the fourteenth of 
May, 1787, to revise the Articles of Confederation. Twelve 
States were represented in the convention. Rhode Island 
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never attended, and New York never gave a vote in the 
convention after July 10th, though Mr. Hamilton was 
present and signed the Constitution. There never were 
more than eleven States present at any session. 

The master minds of the New World were there, includ- 
ing Washington, Madison, Mason, Randolph, and Wythe of 
Virginia; Ellsworth, Sherman, and Johnson of Connecticut; 
Rutledge and the Pinckneys of South Carolina; Benjamin 
Franklin, James Wilson, Robert and Gouverneur Morris of 
Pennsylvania; William Blount of North Carolina; Alex- 
ander Hamilton of New York; Luther Martin of Maryland; 
William Patterson of New Jersey; Abraham Baldwin of 
Georgia; Rufus King of Massachusetts, and John Dickin- 
son of Delaware. 

They came together with a full sense of the need for a 
government with enlarged powers, but they were also mind- 
ful of the equally great need of securing the liberty of the 
people of the States. The problem before them, therefore, 
was complex—first to frame a government for the nation 
as a unit, and secondly, to adjust and reconcile the federal 
Supremacy with the sovereignty of the States. 

Widely divergent views were represented in the conven- 


_/ tion, due to the difference in the size of the States, their 


commercial and agricultural interests, and the institution of 
slavery. To reconcile the conflicting interests of the coun- 
try, as represented in the convention, and to construct a 
new political edifice on a solid cornerstone of constitutional 
wisdom was therefore the herculean task of the fathers of 
the republic. There were times when the task seemed hope- 
less, and more than once the convention was on the point 
of dissolution. But when these critical periods occurred 
the leaders held true to their course with marvelous patience 
and tenacity, and by and by the spirit of conciliation and 
compromise brought the warring factions together. “It is 
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impossible,” said Madison, “to consider the degree of con- 
cord which ultimately prevailed, as less than a miracle.” 

The members of the convention were met on the thres- 
hold of the conference with the conflict between the large 
and the small States. The Pennsylvania delegation thought 
the large States should refuse to the small States an equal 
vote, as unreasonable. The Virginia delegation, however, 
was of opinion that this view, if pressed, would result in 
fatal altercations between the large and the small States, 
and the question therefore was not raised.. The convention 
was accordingly organized on the basis of State represen- 
tation, each State having one vote, seven States making a 
quorum, and a majority of the States competent to decide 
all questions. 

In deference to Virginia’s historic primacy among the 
States, and her foremost part in the achievement of inde- 
pendence, the initiative and ascendancy were accorded to 
her without dissent. ‘As the Convention had met,” said 
Hildreth, ‘‘on the invitation of Virginia, it seemed to belong 
to the delegates of that State to start the proceedings.” 
Accordingly, on May 29th, as soon as the work of organi- 
zation was completed, Governor Randolph, on behalf of the 
Virginia delegation, presented a draft of a proposed consti- 
tution, which he advocated in a speech of great eloquence 
and power. The plan proposed by him was embodied in 
fifteen resolutions, and was designated the ‘Virginia Plan.” 
Two competing plans, the one of New Jersey and the other 
of Hamilton, were submitted, but these met with little 
favor, and the Virginia Plan was developed step by step 
until it finally emerged from the stormy debate as the Con- 
stitution of the United States. 

The compromises which led to this result were designed 
to secure an equilibrium between the sections, and to pre- 
serve the interests as well as the liberties of the people of 
the several States. 
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THE ADJUSTMENT OF REPRESENTATION 


The great compromise of the convention and of the Con- 
stitution was that which determined the composition of the 
two houses of Congress, the lower house to be represen- 
tative of the people and the upper house of the States. 
None other is to be placed quite in comparison with it. 
“The great difficulty,” said Madison, “lies in the affair of 
representation; if this could be adjusted all others could 
be surmounted.” 

The small States considered equal representation essen- 
tial to their protection and safety. Unless they could have 
equal votes without regard to their wealth or population 
they would be, as they contended, at the mercy of the large 
States. The large States were equally determined upon pro- 
portional representation. 

Mason of Virginia voiced the general opinion when he 
said that the mind of America was settled on two points; 
namely, “in an attachment to representative government,” 
and “in an attachment to more than one branch of the 
legislature.” Accordingly the Virginia Plan provided that 
the national legislature should consist of two branches, 
which was accepted by all the States. This point having 
been settled, the questions whether the States or the people 
of the several States should be represented in the two 
branches; whether representation should be equal or pro- 
portional, and whether slaves should be counted in the basis 
of representation, were debated for weeks, and more than 
once threatened the disruption of the convention. 

The Virginia Plan provided that representation should 
be proportioned to the quotas of contribution, or to the 
number of free inhabitants, which drew from Mr. Bancroft 
the following tribute: 

The nobleness of the Virginia delegation appeared in the 


ae of an option to found representation on free inhabitants 
alone. 
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The plan of Virginia divested the small States of the 
equality of suffrage which they enjoyed under the Articles 
of Confederation, and they were compelled in self-defense 
to stand resolutely against the proposal. Roger Sherman 
of Connecticut struck the keynote when he said, “The ques- 
tion is, how the rights of the States may be most effectually 
guarded.” Mason said the States “ought to have the power 
to appoint the second branch, thus making them a consti- 
tuent part of the system.” Dr. Johnson of Connecticut, 
who thought Mason had “looked to the bottom of this 
matter,” said: “In one branch the people ought to be rep- 
resented; in the other, the States.” 

Madison, who was strongly opposed to equal represen- 
tation, said it would not be just to allow Virginia, “which is 
sixteen times as large as Delaware, an equal vote only,” to 
which Delaware replied that “it would not be safe for Dela- 
ware to allow Virginia sixteen times as many votes.” “Shall 
I submit the welfare of New Jersey,” said Patterson, “with 
five votes in a council where Virginia has sixteen? I will 
never consent to such a proposition.” 

At length things had come to a crisis. Both parties spoke 
of maintaining their respective positions without concession. 
“Tf this point of representation is once well fixed,” said 
Madison, “we shall come nearer to one another in senti- 
ment.” 

Ellsworth of Connecticut did not “despair”; he still 
trusted “that some good plan of government will be devised 
and adopted.” Roger Sherman of Connecticut, expressing 
the general view, said: “Something must be done, or else 
we will disappoint not only America but the whole world.” 
Luther Martin of Maryland, at a later day reported that 
the convention was “‘on the verge of dissolution, scarce held 
together by the strength of a hair.” 

Finally the convention decided, six to four (Maryland 
divided), that the rule of suffrage in the first branch of the 
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legislature ought to bear proportion to the population of the 
several States. 

Ellsworth of Connecticut then moved, and pressed his 
motion with great ability, that in the second branch the vote 
should be taken by States. ‘I confess,” he said, “that the 
effect of this motion is to make the general government 
partly federal and partly national. On this middle ground, 
and on no other, can a compromise take place. If the great 
States refuse this plan we shall be forever separated.” 

“If a minority will have their own will, or separate the 
Union,” said Wilson of Pennsylvania, “let it be done. I 
cannot consent that one-fourth shall control the power of 
three-fourths. On this question of the manner of taking 
the vote in the second branch depends the essential rights 
of the general government and of the people.” Ellsworth 
replied: “If the larger States seek security they have it 
fully in the first branch of the general government. But 
are the lesser States equally secure?” 

Madison, speaking with prophetic ken, said: “The great 
danger to our general government is that the southern and 
northern interests of the continent are opposed to each 
other, not from their difference of size, but from climate, 
and principally from the effects of their having or not 
having slaves.” 

Ellsworth’s motion for State equality in the second 
branch was lost by a tie vote, five to five; Georgia divided. 

At this juncture, and in an effort to restore harmony and 
find a way out of the difficulties that beset the convention, 
General Pinckney of South Carolina proposed that a com- 
mittee be appointed “to report some compromise,” to con- 
sist of a member from each of the eleven States represented. 
The motion was promptly seconded by Dr. Franklin, who 
quaintly said: “When a joiner wishes to fit two boards he 
sometimes pares off a bit from both.” “Such a commit- 
tee,” said Sherman, “is necessary to set us right,” to which 
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Luther Martin replied: “No compromise for us; we must 
give each State an equal suffrage, or our business is at end.” 
“Then,” said Sherman, “we have come to a full stop. I 
suppose it was never meant that we should break up with- 
out doing something.” 

After protracted debate the committee was appointed, to 
whom the whole matter of representation was referred, and 
an adjournment was taken for three days to afford “cooling 
time” for the members. 


The committee were favorable to the equal vote of the | 


States in the Senate. Dr. Franklin, in that committee, 
moved for population as the basis of representation in the 
first branch, and for equal State representation in the 
second branch. ‘This proposal was accepted by the com- 


mittee as the basis for a compromise, and reported to the | 


convention on the fifth of July. 


Immediately the debate broke forth again; fresh objec- 3 


tions were raised by the large States, and gloom again over- 
hung the convention. Ellsworth again urged the necessity 
of accepting the compromise proposed by the committee. 

“Without a compromise,” said Gerry of Massachusetts, 
“a secession will take place, and the result no man can 
foresee.”” Mason said: “There must be some accommoda- 
tion on this point, or we shall make little further progress.” 
Finally, after eleven days of heated debate, the compromise 
reported by the committee was adopted. The substance of 
the compromise was that representation in the lower house 
of Congress should be in proportion to the population of 
each State, counting as population all free persons and 
three-fifths of the slaves; while in the upper house, or 
Senate, the States were to be equally represented, each 
State, without regard to size, to be entitled to two senators 
to be chosen by the State legislature for a term of six years. 
The senators were to vote as individuals, and thus the old 
practice of voting by States was abandoned. 


mn 
race ta 
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The important feature of the compromise was that in the 
Senate the States should be represented and each State 
should have an equal vote. Hamilton, commenting upon 
its importance, said: “The equal vote allowed to each State 
is at once a constitutional recognition of the sovereignty 
remaining in the individual States and an instrument for 
preserving that residuary sovereignty.” Jefferson, in a 
letter to Madison, said: “I am captivated by the compro- 
mise of the opposite claims of the great and little States, 
of the latter to equal, and the former to proportional influ- 
ence, 

Thus the question of representation, the most delicate and 
most difficult question before the convention, was settled. 
This great compromise, upon which the success of the con- 
vention depended, was adopted by the narrow vote of five 
States; namely, Connecticut, New Jersey, Delaware, Mary- 
land, and North Carolina; to four, namely, Pennsylvania, 
Virginia, South Carolina, and Georgia; Massachusetts 
divided. The four small States supported it because of 
the compromise giving them equal representation in the 
Senate. Two of the large States (Pennsylvania and Vir- 
ginia) opposed it for the same reason, and were joined by 
South Carolina and Georgia, which still insisted on a full 
representation of slaves. Massachusetts divided on the 
question of slave representation. The decision was given 
by North Carolina, which broke from her great associates 
and gave a majority of one to the smaller States, thus 
saving the Constitution. 

The credit for the Great Compromise has been generally 
attributed to the Connecticut delegation, and is sometimes 
called the “Connecticut Compromise.” It is undoubtedly 
true that the Connecticut delegates took an important part 
in getting the compromise adopted, but the credit is due, 
not to any one individual or delegation, but to the small 
State men in general. 
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The compromise had an immediate influence in harmon- 
izing the convention. As soon as the small States were 
assured of equal representation in the Senate they felt less 
scruple about entrusting powers to the general government. 


SLAVE REPRESENTATION 


The counting of three-fifths of the slaves, or the “Three- 
fifths Rule,” has been generally referred to as one of the 
important compromises of the convention. It was not, how- 
ever, the subject of protracted discussion, and was gen- 
erally accepted as an equitable ratio for representation in 
the popular branch. The precedent for it was found in the 
Act of Congress of April 18, 1783, apportioning the supplies 
of the States for the common treasury to the “whole number 
of their free inhabitants and three-fifths of other persons.” 
Moreover, this ratio had been accepted by eleven States 
before the Federal Convention ever met, and it was also 
embodied in the New Jersey plan. 


THE SLAVE TRADE AND NAVIGATION 


Another compromise of great importance related to the 
slave trade and the control of commerce. 

At the time of the adoption of the Federal Constitution 
African slavery existed in every one of the thirteen States, 
save Massachusetts only, in which it had very recently 
ceased to exist. True, its decay had begun where it was 
no longer profitable, and consequently the number of slaves 
in the Northern States was small as compared with the 
number in the Southern States. This diversity was occa- 
sioned, not by conscience, but by climate and soil. It was 
because negro labor was not profitable in the North that 
the importation of negro slaves had been diverted chiefly 
to the Southern States. For the same reason slavery was 
abolished by the Northern States, though it existed in most 
of them for more than fifty years after the adoption of the 
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Federal Constitution, while the importation of slaves into 
the South continued to be carried on by Northern merchants 
and Northern ships until it was prohibited by law. 

South Carolina and Georgia were opposed to any pro- 
hibition of the importation of slaves, and they were sup- 
ported in that position by Connecticut. “Let every State,” 
said Ellsworth, ‘import what it pleases. The morality or 
wisdom of slavery are considerations belonging to the States 
themselves. The old Confederation did not meddle with 
this point, and I do not see any greater necessity for bring- 
ing it within the policy of the new.” Sherman of Connec- 
ticut said he thought it ‘‘best to leave the matter as we find 
it.’ Mason of Virginia spoke against the slave trade with 
convincing eloquence and power. ; 

The Northern States were the commercial and shipping 
section of the country, and were opposed to any restriction 
upon the power of Congress to make laws regulating com- 
merce and navigation. “I desire it to be remembered,” said 
Gorham of Massachusetts, “the Eastern States have no 
motive to union but a commercial one.” 

The South was a producing section, and was unwilling to 
give this power to Congress except by the votes of two- 
thirds of the members present in both houses. 

These conflicting interests, said Gouverneur Morris, “are 
fit subjects for a bargain between the Northern and South- 
ern States,” and on his motion the whole matter of the pro- 
hibition of the slave trade and the power of Congress over 
commerce and navigation was referred to a committee to 
consist of a member from each State. It soon became ap- 
parent that the New England States were ready to make 
just such a bargain as Morris proposed. A compromise 
was reported and adopted, forbidding the slave trade after 
the year 1808, and granting to Congress complete control 
over commerce by a majority vote. 

As soon as the compromise had been finally adopted the 
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clause providing for the return of fugitive slaves was unani- 
mously agreed to without debate. 

When General Pinckney of South Carolina moved that 
no restriction should be imposed on the slave trade for a 
period of twenty years, or until 1808, his motion was 
seconded by Gorham of Massachusetts, and it was carried 
by the votes of New Hampshire, Connecticut, and Massa- 
chusetts voting with Maryland, Georgia, South Carolina, 
and North Carolina, against the votes of New Jersey, Penn- 
sylvania, Delaware, and Virginia; New York not being rep- 
resented. 

On the question of granting to Congress control over 
commerce by a majority vote, Delaware and South Carolina 
voted with the united North against Maryland, Virginia, 
North Carolina, and Georgia. 

The frame of the legislative department having been thus 
settled, the convention took under consideration the ques- 
tion of the executive department. 


THE PRESIDENT 


A satisfactory method of electing a chief executive, the 
length of his term, and with what powers to clothe him, 
were problems which long baffled the convention. Seven 
different ways were proposed, from time to time, of electing 
the chief magistrate: (1) by the people; (2) by the legis- 
latures; (3) by the executives of the States; (4) by electors 
chosen by the people; (5) by electors chosen by lot; (6) 
by the legislature on the nomination of three candidates by 
each of the several States, and (7) by the legislature on 
the nomination of one candidate from each State. 

After full consideration and debate, extending over a 
period of many weeks, it was determined in the closing days 
of the convention that the executive power should be vested 
in a “President of the United States,” to hold his office 
during a term of four years, elected by a majority of elec- 
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tors appointed by the States, or in default of such majority, 
by the House of Representatives, the vote to be taken by 
States, each State having one vote. 


CONCLUSION 


While I have touched only upon the important compro- 
mises of the Constitution, permit me in conclusion to 
remind you that the great end which the framers of that 
instrument had in mind was the safeguarding of the liber- 
ties of the people, or, as they declared in the preamble, ‘“‘to 
secure the blessings of liberty to ourselves and our pos- 
terity.” If we are true to them and to ourselves we should 
preserve and transmit this inheritance unimpaired to those 
who come after us; and in view of the danger to be appre- 
hended from class interests and organized extremists, we 
should be ever on our guard to prevent any encroachment 
upon the guarantees of civil liberty, without which the Con- 
stitution could not have been adopted. “Liberty,” wrote 
Washington, “is the basis of the glorious fabric of our inde- 
pendence and national character, and whoever would dare 
to sap the foundation or overturn the structure, under 
whatever specious pretext he may attempt it, will merit 
the bitterest execration and the severest punishment which 
can be inflicted by his injured country.” 

If we would preserve our “independence and national 
character” from the fate deplored by Washington we should 
look to the compass by which we have steered so long, and 
remember that the old Anglo-Saxon notion of liberty was 
that of the greatest individual freedom compatible with the 
interests of society. A free man is a man who is the abso- 
lute master of his conscience, of his person, and of his 
property. These three rights are so bound together as to 
be essentially one right. Individualism is the characteristic 
of all true freedom, whether civil or religious. We are con- 
stituted for different purposes, and endowed with different 
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powers, and man can only reach his highest development 
under that system that not only allows, but encourages, the 
full display of each individual mind, and makes each mem- 
ber of a community feel that under Divine Providence he 
has a work to perform—some greater, some less. Liberty, 
therefore, is not the result of social compact, not a con- 
cession to man from society, or from government, but is the 
gift of God to every man; liberty for self-use in order to 
the attainment of the ends of his creation. When a ma. 
has this idea planted in his soul it becomes a moral force 
which makes resistance to tyrants obedience to God. 

Democracy, said the late Viscount Bryce, not less than 
any other form of government, “needs to cherish Indi- 
vidual liberty. It is, like oxygen in the air, a life-giving 
spirit. Political liberty will have seen one of its fairest 
fruits wither on the bough if that spirit should decline.” 

If we would prevent the decline of that spirit it is essen- 
tial that the youth of our land should be instructed in the 
fundamental principles of free government which lie at the 
base of our institution, for no more vital truth was ever 
uttered than that “freedom and free institutions cannot 
long be maintained by any people who do not understand 
the nature of their own government.” 


THE FIGHT FOR RATIFICATION 
By James Brown Scott, LL.D. 


Tue Constitution was signed on the 17th day of 
September, 1787. George Washington, President of the 
Convention and soon to become, under the Constitution, 
President of the United States, addressed a letter on the 
same 17th day of September, 1787, to the President of the 
Congress, transmitting the Constitution. The Federal Con- 
vention thereupon adjourned; and the fate of the Con- 
stitution henceforth rested in the hands of the people of 
the thirteen original States. The fight for ratification 
was on. 

There are some observations of a technical nature which 
should be mentioned before going into the details of the 
contest, which for a while seemed to put in doubt the new 
charter of government. 

The theory of the Federal Convention was necessarily 
that of the Articles of Confederation, which it had been 
called to revise and to make adequate to the exigencies 
of the Federal Government—a Union of States expressly 
declaring themselves, in the second of the Articles of Con- 
federation, to be free, sovereign and independent, and 
possessed of every power which the States had not expressly 
delegated to the United States in Congress assembled. 

The Union of the Confederation was meant to be per- 
petual, but its powers were limited to certain defined pur- 
poses—‘“a firm league of friendship . . . for their common 
defence, the security of their liberties, and their mutual 
and general welfare.” 

In this scheme of things the State was the unit, and the 
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people within the State exercised the sovereignty of the 
State. The government of each State was the creation of 
the people of that State; the source of power was the people 
in each of the States. As the legislature was the agent 
of the people, it was not sufficient that the Constitution 
of the States in their “united” capacity should be ratified 
by the legislatures of the individual States; it should be 
and it was ratified by the source of power, the people within 
the States, just as the Constitution of the State in its 
individual capacity derived its force from the vote of the 
people thereof. 

There is no reasonable doubt as to “the people” of the 
Constitution, and it would be unnecessary to dwell further 
upon the subject, were it not for the Preamble to the Con- 
stitution. The States under the Confederation regarded 
and therefore declared themselves to be free, sovereign and 
independent communities. In the exercise of this capacity 
each State (with the exception of Rhode Island) took action 
to be represented in a conference called in pursuance of 
a resolution of the Continental Congress of February 21, 
1787, which is so important as to deserve quotation, 


RESOLVED that in the opinion of Congress it is expedient that 
on the second Monday in May next a Convention of Delegates 
who shall have been appointed by the several states be held at 
Philadelphia for the sole and express purpose of revising the 
Articles of Confederation and reporting to Congress and the 
several legislatures such alterations and provisions therein as 
shall when agreed to in Congress and confirmed by the state 
render the federal constitution adequate to the exigencies of 
Government and the preservation of the Union. 


For this purpose the delegates were appointed by the 
respective States. They were commissioned, and their com- 
missions were presented to the Federal Convention when 
it opened on the 25th of May. The delegates acted under 


1 Documentary History of the Constitution of the United States of America, 
Vol. IV, p. 78. 
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instructions, as delegates to an international conference. 
After the reading of what we would today call on such an 
occasion, their full powers, found to be in due form, they 
proceeded to the business which had brought them together. 
The States were represented, not the people of the United 
States, and as such, each State voted as a unit, as is the 
practise of international conferences. This fact, which is 
fundamental, and indeed more important than the Constitu- 
tion, can not be too often stated. The document, in the 
only parts which have binding force (for the Preamble 
is a literary flourish, not a grant of power) speaks of the 
States, and not of the people of the United States. For 
example, in the fifth Article it declares—thereby excluding 
any other method—that amendments to the Constitution 
become binding “‘when ratified by the Legislatures of three- 
fourths of the several States, or by Conventions in three- 
fourths thereof.” We are dealing here with the legislature 
of the general agent, or with the Convention as the special 
agent of the State in the matter of changing, that is to say, 
remaking, the Constitution. The seventh Article is, if pos- 
sible, more explicit, and brings us nearer to the purpose in 
hand. It is to the effect that “the Ratification of the Con- 
ventions of nine States, shall be sufficient for the Establish- 
ment of this Constitution between the States so ratifying 
the Same.” We are here dealing with the States and the 
people of each State, as the source of power within its 
boundaries. It is to be observed that there is here no 
reference to the people of the United States; the Constitu- 
tion is to go into effect when the Conventions of nine States 
ratify it—but, only for the nine which take such action. 
The Constitution is a thing of States and of the people 
within each of the States, not the people of the United 
States separated from the States. It is necessary to insist 
upon this at the outset, because the opposition to the Con- 
stitution in the States where it was opposed, was based 
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upon the surrender, by the people of each State, of the 
attributes of sovereignty to the government of the Union 
which the Constitution created. 

The Framers of the Constitution had drawn the line, 
and the experience of a hundred years and more justifies 
us in saying, with a sure hand, between the powers of 
sovereignty which could best be exercised by the govern- 
ment of the Union in behalf of all the States, foreign affairs 
and those matters which concerned all the States, or were 
supposed to do so, and the powers of sovereignty on the 
other hand, which the States reserved to themselves, as they 
only affected the State and the people of the State, or at 
most only remotely concerned the State and its immediate 
neighbors. 

In their desire to make the Union more perfect, and to 
preserve it when so made, the delegates suggested to the 
States that they expressly renounce the exercise of certain 
rights without providing for their exercise by any other 
authority. On the other hand, it was considered desirable 
by some persons in the Federal Convention, and by many 
in the State Conventions, that the general government 
should make an express renunciation of the exercise of 
certain powers—in other words, that there should be pre- 
fixed to the Constitution something in the nature of a de- 
claration or a bill of rights. 

What the Convention refused to do, some States insisted 
upon in their ratifications; and the first Congress sub- 
mitted to the States twelve amendments, of which ten were 
ratified, forming what may be called a bill of rights, con- 
sisting of ten articles. 

The result is a more perfect Union of States—a Union 
more perfect than that under the Articles of Confederation 
which the Convention was called to amend. It is not a 
Union of the American people. 

The question would not arise, and would not need to be 
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considered, so clear it was and must have been to the 
delegates representing their States, and acting under in- 
structions from their States, and submitting the Constitu- 
tion to the ratification of their respective States, were it 
not for the Preamble prefixed to the Constitution without 
affecting the powers embodied in that venerable instrument. 
Persons interested in the Constitution begin with the 
Preamble. Those who stumble across it without any special 
interest, run their eyes over the opening phrases and, unless 
they put themselves in the place of the Fathers, may think 
that “We the People of the United States” mean the people 
aS a mass, irrespective of the several States. “The Con- 
stitution, in all its provisions, looks to an indestructible 
Union, composed of indestructible States,” said Chief Justice 
Chase in a memorable opinion.2 “We the People of the 
United States,”’ may look to those who are not familiar with 
its origin, to be the people of the United States taken 
indiscriminately. To those familiar with the Federal Con- 
vention and the fight for ratification, it can only mean the 
people of each of the States, which taken collectively, form 
a more perfect Union of States than that of the Articles of 
Confederation. A great Chief Justice, an ardent supporter 
of the Constitution in the Convention of Virginia, and in 
whose opinion the Constitution made of the American States 
a nation, did not doubt who the people of the Preamble 
were. “No political dreamer,” said Chief Justice Marshall, 
in what is generally considered his greatest judicial opinion,* 
“was ever wild enough to think of breaking down the lines 
which separate the States, and of compounding the American 
people into one Common mass.” From this, he drew the 
inevitable conclusion in a single sentence, “Of consequence, 
when they act, they act in their States.”’ 

It is assumed without further ado, that the Constitution is 


2 Texas v. White, 7 Wallace, 700, 725 (1868). 
3 McCulloch v. Maryland, 4 Wheaton, 316, 403 (1819). 
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a thing of States; that it was made by delegates of States, 
that it was submitted to Conventions of States, that each 
of the States ratified it for itself, and that it only bound 
the States ratifying. Eleven did, and the Constitution went 
into effect on the 4th day of March, 1789, for the eleven 
so ratifying. North Carolina held aloof, but ratified a 
year later, in the fall of 1789, thus coming into the more 
perfect Union already in existence. The little State of 
Rhode Island, then and still the smallest of the American 
States, withheld its sovereign consent until 1790. With its 
ratification, the Union became that of the thirteen original 
States which had declared their independence on July 4, 
1776, and, with the aid of France, secured its recognition 
by Great Britain in the Treaty of September 3, 1783. 
oe ee : 
The Constitution was, according to its own language, 


“Done in Convention by the Unanimous Consent of the States 
present the Seventeenth Day of September in the Year of our 
Lord one thousand seven hundred and eighty-seven, and of the 
Independence of the United States of America the Twelfth.” 


This clause is followed by a very important statement, con- 
clusive of the fact that the Federal Convention was in form 
and effect what we would today call an international con- 
ference, or a continental conference, or a conference of the 
States. The President of the Convention, no less a person 
than George Washington, signed the Constitution as Presi- 
dent and Deputy from Virginia, and then the delegates 
grouped under their respective States, arranged from north 
to south, from New Hampshire to Georgia, appended their 
signatures. 

It will be observed that New York was only represented 
by Alexander Hamilton as one of its three delegates; his 
two colleagues, Messrs. Yates and Lansing, having left the 
Convention early in July, disgusted at the powers of the 
States which were being delegated to the government of the 
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Union. One signature was appended in behalf of a member 
not present, but who approved the document and requested 
his signature to be added. It will be further observed that 
the name of the free, sovereign and independent State of 
Rhode Island does not appear, inasmuch as it had, for 
reasons good and sufficient to itself, but bad and inedaquate 
to the other States, refrained from accrediting delegates 
to the Convention. 

The fight for ratification was on before the signing of 
the Constitution. The members of the Convention well 
knew that they would have to give an account of their 
conduct in the Convention. As they were acting under 
instructions, it was all the more necessary that they should 
do so, because the Convention sat behind closed doors. Ad- 
mittance was guarded by sentries, and no communiqués 
were given to the press. ‘The secrecy of its proceedings was 
so well guarded that no accurate account of what took 
place seems to have found its way into the papers of the 
day, although now and then statements more or less mis- 
leading appeared. The proceedings were not to be pub- 
lished; the papers were handed over to the President of 
the Convention, the purpose of the Framers evidently being 
to let the instrument speak for itself and to bury in oblivion 
the bargains and agreements which had brought it into 
being. Its text, they thought was clear, and its meaning was 
to be gathered from the four corners of the instrument. 
Explanations there would need to be, but they were the 
explanations of the completed instrument and of the obliga- 
tions created. 

The fight for ratification was on in a concrete and definite 
sense. Three members of the Convention, Edmund Ran- 
dolph, of Virginia, George Mason, of Virginia, and Elbridge 
Gerry, of Massachusetts, refused their signatures. They 
were all men of standing and experience, and George Mason 
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was assuredly not the least of the great men of the Rev- 
olution. 

Virginia had a large share in securing independence, in 
bringing about the Union and in drafting its charter. It 
was Thomas Jefferson, a Virginian, who drafted the De- 
claration of Independence; it was George Washington, a 
Virginian, who led the army of the nascent Republic to 
victory; it was James Madison, a Virginian, who drafted 
the project laid before the Convention known as the Vir- 
ginia plan; and it was Edmumd Randolph, a Virginian, 
who laid this plan before the Convention, which, with 
sundry changes for the better, be it said, has become the 
Constitution of the United States. The Union could not 
have been created without Virginia. It was doubtful if the 
more perfect Union of the Constitution could be established 
without the support of Virginia, and the opposition of 
Mason, whom Madison declared to be the greatest public 
debater he had ever heard, and of Edmund Randolph, then 
Governor, and no mean speaker, portended a struggle worthy 
of the occasion, on the floor of the Convention of Virginia. 
Then, too, the support of Massachusetts was necessary. 
John Hancock was known to be opposed to consolidation— 
that is, a centralized form of government, and Samuel 
Adams, the firebrand of the Revolution, was on hand with 
his combustibles. He, also, was understood to be opposed 
to its ratification. To outward appearances, Elbridge Gerry 
was not likely to stand alone in his State, but fortunately 
for the Constitution, Hancock, who is immortalized in the 
large signature which he affixed to the Declaration of In- 
dependence, and Samuel Adams, were not destined to act 
in conjunction with Gerry. 

There was one other State which might be called pivotal. 
The British had held New York City during the Revolution, 
and had sought by Burgoyne’s expedition from Canada to 
the Hudson, to drive a wedge between New England and 
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the other colonies, and thus frustrate the War of Independ- 
ence. The enemies of the Constitution sought to withhold 
New York’s ratification, and thus to defeat the more perfect 
Union by interposing that great State. Fortunately for 
mankind, each was destined to failure. 

The three members who had refused to sign the Constitu- 
tion did not leave the Convention in the dark as to their 
objections. Governor Randolph, who, in the opening ses- 
sions had been the mouthpiece of the Virginia delegation 
and had introduced and fathered, so to speak, the Virginia 
plan, voiced his objections on the 15th of September, im- 
mediately before the vote for the adoption of the Constitu- 
tion as amended. The upright Madison, himself of Vir- 
ginia, thus records the views of his erring colleague, 

Mr. RANDOLPH animadverting on the indefinite and dan- 
gerous power given by the Constitution to Congress, expressing 
the pain he felt at differing from the body of the Convention, on 
the close of the great and awful subject of their labours, and 
anxiously wishing for some accommodating expedient which would 
relieve him from his embarrassments, made a motion importing 
“that amendments to the plan might be offered by the State 
Conventions, which should be submitted to and finally decided 
on by another general Convention.” Should this proposition be 
disregarded, it would he said be impossible for him to put his 
name to the instrument. Whether he should oppose it after- 
wards he would not then decide but he would not deprive himself 
of the freedom to do so in his own State, if that course should 
be prescribed by his final judgment. 


Two days later, on the last day of the session, Mr. 
Randolph further justified his action, saying, “that he did 
not mean by this refusal to decide that he should oppose 
the Constitution without doors. He meant only to keep 
himself free to be governed by his duty as it should be 
prescribed by his future judgment.” He feared that nine 
States would fail to ratify the plan, and that confusion 
would ensue, and that by refusing to sign, he would be in 
a position then to take “such steps as might appear to him 
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most consistent with the public good.” A little later in 
the same closing session, he repeated “his persuasion, that 
the holding out this plan with a final alternative to the 
people, of accepting or rejecting it in toto, would really 
produce the anarchy and civil convulsions which were 
apprehended from the refusal of individuals to sign it.” 

In the end he was persuaded to advocate on the floor of 
the Convention of Virginia, the ratification of the Constitu- 
tion. But in the end the purpose which he had in mind 
was accomplished by the amendments proposed by the first 
Congress under the Constitution and accepted by the legis- 
latures of the different States. 

George Mason, or “Colonel” Mason as he is called in the 
Debates, seconded Governor Randolph’s resolution and 
followed him, to quote Madison’s report “in animadversions 
on the dangerous power and structure of the Government” 
which, in his opinion, was destined to end “either in mon- 
archy, or a tyrannical aristocracy.” 

The weather was warm, the tempers of the members 
were ruffled, and they were annoyed at the opposition which 
they believed to be at times factious, which Mason had made 
to the Constitution. But popular government never had 
a firmer friend in or out of the Convention than George 
Mason of Virginia. He was opposed to monarchy, the 
government of one, and he was opposed to aristocracy, or 
the government of any other class. He was in favor of 
democracy—the government of all. He was also in favor 
of taking his fellow-countrymen into his confidence. His 
idea was not everything in favor of the people but nothing 
by them; it was, rather, in favor of everything for the people 
and by the people, with full knowledge of the issues involved. 
No one had pointed out better than he, in the early days 
of the session, the new spirit which had come into the 
world by the advent of America. All sources of authority 
were to emanate from the people, not from above, as in 
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times past. We are thus prepared to understand his next 
charge, that “This Constitution had been formed without 
the knowledge or idea of the people,” and his reason for 
supporting this part of the motion of Governor Randolph, 
inasmuch as a second Convention would “know more of 
the sense of the people, and be able to provide a system 
more consonant to it.” It was therefore very improper ‘“‘to 
say to the people, take this or nothing.” He stated that 
“he could neither give it his support or vote in Virginia,” 
and, honest man as he was, he said that “he could not sign 
here what he could not support there,” but that “With the 
expedient of another Convention as proposed, he could sign.” 
However, this was only one of his grievances. He had 
another, which touched him very deeply, and his pride was 
hurt not merely by the refusal of the Convention to adopt 
a matter upon which he had set his heart, but, a testy man— 
perhaps irascible would be a better characterization—he 
was cut to the quick and lost his temper by the refusal 
of the Convention to give his proposal of a bill of rights 
a respectful hearing. Madison himself said, when years 
had passed and the debates in the Convention had mellowed 
in memory, that the closing days were hot, and they were 
all anxious to get through, with the consequence that any- 
one who interposed delay was not handled as gently as 
would have been the case on the opening day. We all have 
our hobbies, and George Mason’s was a bill or a declaration 
of rights. A man of experience, and with a knowledge of 
horse-flesh noted long ago, that while the natural animal 
might throw his rider, the rider could not be dislodged from 
his hobby. That was George Mason’s position. He had 
framed the Bill of Rights prefixed to the Constitution of 
Virginia. It is an immortal document, superior in all but 
literary finish to the opening paragraphs of the Declaration 
of Independence, which states the philosophy of the New 
World. President Wilson has said—and few who have read 
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the document will be found to differ from him—that he 
would rather have put his hand to George Mason’s Declara- 
tion of Rights than to any other instrument. 

It is unreasonable to suppose that Mason would have 
seconded the calling of a second Convention if a declaration 
of rights had been prefixed to the Constitution, safeguarding 
the rights of the States and their citizens against abuse of 
power granted to the government of the more perfect Union. 
He advocated the second Convention as a last resort, when 
his favorite method had been rejected, we might say with 
contumely. In an earlier session of September 12th, in 
its closing week, the question of securing trial by jury came 
up. George Mason at once broadened the question from a 
special to a general guaranty, saying, “A general principle 
laid down on this and some other points would be sufficient. 
He wished the plan had been prefaced with a Bill of Rights, 
and would second a Motion if made for the purpose. It 
would give great quiet to the people; and with the aid 
of the State declarations, a bill might be prepared in a few 
hours.” He did not say so, but if he did not have one at 
hand, he had it in his head. 

Mr. Gerry, soon to join with Messrs. Randolph and 
Mason in refusing to sign the Constitution, “concurred in 
the idea and moved for a Committee to prepare a Bill of 
Rights.” Of course, the Specialist on the bill of rights 
“2ded. the motion.” 

The history of this motion is soon told. Madison thus 
tells it. 


Mr. SHERMAN, was for securing the rights of the people 
where requisite. The State Declarations of Rights are not 
repealed by this Constitution; and being in force are sufficient. 
There are many cases where juries are proper which can not be 
discriminated. The Legislature may be safely trusted. 

Col. MASON. The laws of the U. S. are to be paramount to 
State Bills of Rights. 

On the question for a Come. to prepare a Bill of Rights. 


The Fight for Ratification 313 


N.H., no. Mas. Abst. Ct.,no. N.J.,no. Pa., no. Del., 
DOMENICO Mave nO. N.C. no. .SaC.,.no... Geos no. 


A better answer to Mason’s plan than Mr. Sherman’s 
was given by Alexander Hamilton in The Federalist, that 
the Constitution was in itself a Bill of Rights. This is 
true, but his labors were not in vain, for if the Constitution 
was not prefaced with a bill of rights, Mason had the great 
satisfaction of seeing the first ten amendments, in the nature 
of a bill of rights, appended to the Constitution. In the end 
he triumphed; and the triumph was not merely personal, 
but in the interest of the good people of these United States. 

Mr. Gerry was not so fortunate. In the session of the 
15th of September, his reasons for withholding his name 
from the Constitution are thus set forth in Madison’s de- 
bates, 


Mr. GERRY, stated the objections which determined him to 
withhold his name from the Constitution. 1. the duration and 
re-eligibility of the Senate. 2. the power of the House of Repre- 
sentatives to conceal their journals. 3. the power of Congress 
over the places of election. 4. the unlimited power of Congress 
over their own compensations. 5. Massachusetts has not a due 
share of Representatives allotted to her. 6. 3/5 of the Blacks 
are to be represented as if they were freemen. 7. Under the 
power over commerce, monopolies may be established. 8. The 
vice president being made head of the Senate. He could however 
he said get over all these, if the rights of the Citizens were not 
rendered insecure 1. by the general power of the Legislature to 
make what laws they may please to call necessary and proper. 
2. raise armies and money without limit. 3. to establish a 
tribunal without juries, which will be a Star-chamber as to Civil 
cases. Under such a view of the Constitution, the best that 
could be done he conceived was to provide for a second general 
Convention. 


This is an imposing array, but they were not all of his 
objections. In the closing session of September 17th, he 
followed the example of Randolph, and made a further 
personal statement. He feared that a civil war might result 
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from “the present crisis of the U. S. In Massachusetts, 
particularly he saw the danger of this calamitous event—In 
that State there are two parties, one devoted to Democracy, 
the worst he thought of all political evils, the other as 
violent in the opposite extreme. From the collision of 
these in opposing and resisting the Constitution, confusion 
was greatly to be feared. He had thought it necessary, for 
this and other reasons that the plan should have been 
proposed in more mediating shape, in order to abate the 
head and opposition of parties. As it has been passed by 
the Convention, he was persuaded it would have a contrary 
effect.” Democracy, which he feared, is in the saddle, not 
only here, but everywhere. 

Immediately upon the first expression of the views of 
Messrs. Randolph, Mason and Gerry, the question of a 
second Convention was put to a vote. The entry in Madi- 
son’s debates is very brief, precise and to the point, 


“All the States answered—no.” 


The Constitution as amended was before the Convention, 
and the action of that body, voting by States was equally 
brief, precise and to the point, 

“On the question to agree to the Constitution, as amended. 
All the States ay.” 

The business of the day, and almost the business of the 
Convention, was over. The last entry in Madison’s debates 
for the session of September 15th, is, 

“The Constitution was then ordered to be engrossed. And 
the House adjourned.” 

In the letter of the President of the Federal Convention, 
transmitting the Constitution to the President of Congress, 
some interesting observations are made concerning the 
deliberations of the members, 


The friends of our country have long seen and desired, that the 
power of making war, peace, and treaties, that of levying money 
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and regulating commerce, and the correspondent executive and 
judicial authorities should be fully and effectually vested in the 
general government of the Union. 


These are rights which each free, sovereign and independ- 
ent State would possess. They were therefore some of the 
rights whose exercise the States, considering themselves to 
be sovereign and independent, surrendered to the govern- 
ment of the Union. 

The members of the Convention recognized the difficulties 
with which they were confronted in the creation of a Federal 
Government for the States in their united capacity, reserving 
to the States the powers of independent sovereignty in their 
individual capacity. “It is obviously impracticable in the 
federal government of these states,” the letter says, “to 
secure all rights of independent sovereignty to each, and 
yet provide for the interest and safety of all: Individuals 
entering into society, must give up a share of liberty to 
preserve the rest.” The delegates recognized the difficulty 
of drawing the line between the general interests of all and 
the special interests of some of the States arising from “their 
situation, extent, habits, and particular interests.” In all 
matters of this kind the States were, it would seem, to retain 
and to exercise their sovereign powers. A super-State was 
not to be created; the powers of sovereignty to be exercised 
in the interest of all were to be placed, as it were, in com- 
mission, to be exercised by an agent of the States variously 
known as the Federal Government, or the Government of 
the Union. To the extent of these powers the agent is 
however sovereign. The purpose was, as stated in the 
Preamble, to make of the imperfect Union of the Confedera- 
tion, the more perfect Union of the Constitution. To do 
so they said, “In all our deliberations on this subject we 
kept steadily in our view, that which appears to us the 
greatest interest of every true American, the consolidation 
of our Union, in which is involved our prosperity, felicity, 
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safety, perhaps our national existence.” In reading this 
letter one discerns, as it were, the fine statement of their 
purpose made by Chief Justice Chase, after the Union, 
sorely tried, had been preserved, “The Constitution, in all 
its provisions, looks to an indestructible Union, composed 
of indestructible States.” 
On the same 17th day of September, the Convention 
adopted the following resolution, 
Present 
The States of 


New Hampshire, Massachusetts, Connecticut, Mr. Hamilton from 
New York, New Jersey, Pennsylvania, Delaware, Maryland, Vir- 
ginia, North Carolina, South Carolina and Georgia. Resolved, 

That the preceding Constitution be laid before the United 
States in Congress assembled, and that it is the Opinion of this 
Convention, that it should afterwards be submitted to a Conven- 
tion of Delegates, chosen to each State by the People thereof, 
under the Recommendation of its Legislature, for their Assent 
and Ratification; and that each Convention assenting to, and 
ratifying the Same, should give Notice thereof to the United 
States in Congress assembled. . . * 


The reference to Mr. Hamilton attracts notice. It was 
correct; he was in name and he was soon to show in deed 
that he was the State of New York. 

On September 28th, the Congress, 

Resolved, Unanimously that the said Report with resolutions 
and letter accompanying the same be transmitted to the several 
legislatures in Order to be submitted to a convention of Delegates 


chosen in each state by the people thereof in conformity to the 
resolves of the Convention made and provided in that case. 


On the same day, Charles Thompson, Secretary of Con- 
gress, transmitted a copy of the resolution of Congress with 
a copy of the Constitution to the several Governors. The 
Congress abstained from expressing an opinion as to the 
merits of the Constitution. The resolution is formal and 


“ Documentary History of the Constitution, Vol. II (1894), pp. 20, 21. 
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does not suggest any action which the members of Congress 

may have desired in the premises. The advocates of the 

Constitution were disappointed that the Congress withheld 

a statement of approval, but the Congress was the agent 

of the States, and the States, not the agent, were to decide. 
xe ee 


The States to which the Constitution was submitted fall 
into three classes: those which ratified the Constitution 
rapidly, in some cases with animated debate but without 
amendment or suggestion of any kind. This was the first 
group of States, composed of Delaware, ratifying December 
7, 1787, Pennsylvania, on the 12th, in spite of a strident 
and persistent minority, New Jersey, on the 18th, Georgia, 
January 2nd, Connecticut, January 9th, and Maryland, 
April 28, 1788. These States—four above and two below 
Mason and Dixon’s line—were willing to accept the Con- 
stitution as it stood. They were only six, and they were 
the only ones which did not seek to make their ratification 
depend upon the changes in the instrument, either by prefix- 
ing to it a declaration or bill of rights, or by proposing 
amendments, the better to safeguard the rights of the States. 
It is further to be observed that only one of the large States, 
Pennsylvania, was included within the non-protestants. In 
the Convention of this State objections were made and 
formulated, and a competent historian has pointed out the 
similarity between the amendments ultimately adopted and 
the views which the minority on the floor of the Pennsyl- 
vania Convention sought to force upon the majority. 

It would seem not to require argument that the opponents 
of the Constitution were in close and frequent contact, or 
that the fear was widely prevalent that the consolidated 
government might merge the States in the more perfect 
Union to such a degree that they would be, after the accept- 
ance of the Constitution, reduced to the status of provinces. 

The second group of States consists of those which ratified 
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the Constitution before it became effective in the belief that 
the amendments and alterations which they proposed would 
be added to that instrument. They were five in number; 
Massachusetts ratified on February 6, 1788, South Carolina, 
May 23rd, New Hampshire, June 21st, Virginia, June 26th, 
and New York, July 26th. 

The State of New Hampshire was the ninth to ratify the 
Constitution, and therefore in accordance with its seventh 
Article the Constitution was to go into effect at least for 
the nine States which had ratified it. There can be no 
doubt, however, that the failure of Virginia and New York 
to enter the more perfect Union would have caused the 
experiment to be tried under most unfavorable circum- 
stances. : 

The third group of States consisted of the two of the 
original States which refused to ratify before the inaugura- 
tion of the government under the Constitution. North 
Carolina insisted upon the acceptance of a declaration of 
rights and of certain amendments previous to its ratifica- 
tion. On November 21, 1789, it ratified the instrument, 
without standing upon its previous objections. The last, 
and the smallest of the thirteen States was the most per- 
sistent in its opposition. However, Rhode Island decided 
on the 29th day of May, 1790, no longer to be a foreign 
republic, but a member of the more perfect Union. Unlike 
North Carolina, it stood upon its objections, advocating a 
bill of rights of some eighteen articles, and some twenty-one 
amendments. 

From this enumeration it is apparent that the opposition 
to the Constitution was widespread rather than sectional— 
two of the New England States, Massachusetts and New 
Hampshire, were dissatisfied with it in its original form; 
Rhode Island, also a New England State, refused to enter 
until the experiment was under way. There were thus 
for divers reasons two of the New England States, including 
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a large one, unwilling to entrust their future to an un- 
amended Constitution, and one which stood out. In the 
States to the west and south of New England and to the 
north of the Mason and Dixon’s line, there was opposition. 
The minority in Pennsylvania was unable to prevent ratifica- 
tion; the opposition in New York was perhaps the greatest 
in any of the States, but in the end, the so-called middle 
States accepted the Constitution. To the south of Mason 
and Dixon’s line Georgia was the only State which ratified 
without relying upon a declaration of rights and a series of 
amendments. In South Carolina the amendments were 
fewer. In Virginia a declaration of rights and a series of 
amendments were proposed and passed and in reliance upon 
their acceptance the Constitution was ratified. One south- 
ern State, North Carolina, stood out. 

It can not be too often mentioned that the acceptance of 
the Constitution by the large States was essential to the 
success of the experiment. The large States of the day 
were, without question, Massachusetts, Pennsylvania and 
Virginia, to enumerate them in their geographical order, to 
which there can be no objection, although the patriots of 
each would insist upon first place for their State. New 
York was regarded as important, but it was not a large State 
in the sense in which public opinion universally recognized 
the three. If Massachusetts had not ratified, New Hamp- 
shire would doubtless have followed it into the camp of the 
enemies, as it did into that of the friends of the Constitution. 
There was much doubt as to the attitude of Massachusetts. 
John Hancock was known to be opposed to the Constitution, 
believing it to be dangerous to delegate so much power to 
the government of the Union. It is useless to say on this 
account that he was merely a shallow-brained and vain man, 
because men of undoubted ability in his State shared his 
views, and, indeed, many an able son of Virginia was of the 
same opinion. Samuel Adams, familiarly called “Sam” 
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Adams, whose service can not be over-estimated in urging 
the colonies to independence, was unwilling to sacrifice the 
liberties of his State to the government of the Union. With 
him, despotism at home was as bad as despotism across the 
sea. And Sam Adams was a power. Although set in his 
ways, he was nevertheless open to conviction, and he was 
brought to the opinion shared ultimately by the Convention, 
“that certain amendments and alterations in the said Con- 
stitution would remove the fears and quiet the apprehensions 
of many of the good people of this Commonwealth and 
more effectually guard against an undue administration of 
the Federal Government.” ‘Tradition has it that John 
Hancock, less able, it may be, than Adams, but nevertheless 
a power in his State, was won over by the. assurance that 
Virginia would not ratify, and that therefore, George Wash- 
ington, as a member of a foreign State, could not become 
President of the Union, and that John Hancock. ... At 
any rate, he forsook the camp of the foe. 

The method found to quiet the fears and apprehensions 
of many was simple, and it made its way into the various 
instruments of ratification of the States in which fears 
existed and apprehensions needed to be quieted. It was a 
recommendation that certain alterations and provisions, set 
forth in detail, be introduced into the Constitution, and that 
the representatives of the States in Congress should, to quote 
the exact language, “exert all their influence and use all 
reasonable and legal methods” to secure the modification of 
the Constitution in accordance with the fifth Article, provid- 
ing for its amendment. In other words, while the ratification 
was unconditional in the legal sense, it was conditional in 
the domain of morals. It was not merely in the hope of 
modification, but it was in the belief, which proved to be well 
grounded, that the Constitution would be modified so as 
to quiet the fears and apprehensions existing in each of the 
three sections into which the United States was then divided. 
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In all the States where opposition existed and made itself 
felt in the Conventions, the root and branch, it may be said, 
of that opposition lay in the fear that the government of 
the Union under the Constitution would seek to exercise 
powers which, under a fair construction of that instrument, 
were not delegated to the federal government. In seven of 
the thirteen original States, the opposition was so keen that 
their Conventions stated clearly and unequivocally that the 
powers not granted are reserved to the several States. This 
is not a sectional objection, as even a superficial examination 
of the instruments of ratification will show. The first of 
the alterations recommended by Massachusetts, the first of 
the protesting States in order of time, is, “That it be ex- 
plicitly declared that all Powers not expressly delegated by 
the aforesaid Constitution are reserved to the several States 
to be by them exercised.” South Carolina is not more ex- 
plicit, saying, “This Convention doth also declare that no 
Section or paragraph of the said Constitution warrants a 
Construction that the states do not retain every power not 
expressly relinquished by them and vested in the General 
Government of the Union.” The good people of South 
Carolina, it will be observed, did not ask this by way of 
amendment, as did the Convention of Massachusetts, but 
contented themselves with an interpretation of the sense 
in which its members understood the Constitution. 

The first of the amendments proposed by New Hampshire 
is almost literally identical with that of Massachusetts. 
In the amendments to the Constitution the Convention of 
Virginia stated, “First, that each State in the Union shall 
respectively retain every power, jurisdiction and right which 
is not by this Constitution delegated to the Congress of the 
United States or to the departments of the Federal Gov- 
ernments.” The Convention of New York was more out- 
spoken, as to the rights of that State, and smacks, it would 
seem, of secession, saying, “That the Powers of Government 
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may be reassumed by the People, whensoever it shall become 
necessary to their Happiness; that every Power, Jurisdic- 
tion and right, which is not by the said Constitution clearly 
delegated to the Congress of the United States, or the 
departments of Government thereof, remains to the People 
of the several States, or to their respective State Govern- 
ments to whom they may have granted the same; And that 
those Clauses in the said Constitution, which declare that 
Congress shall not have or exercise certain Powers, do not 
imply that Congress is entitled to any Powers not given 
by the said Constitution; but such Clauses are to be con- 
strued either as exceptions to certain specified Powers, or 
as inserted merely for greater Caution.” Indeed, the State 
of New York was so opposed to the Constitution that 
ratification seemed at one time to be out of the question. 

The reserved right of North Carolina was thus expressed: 
“I. THAT each state in the union shall, respectively, retain 
every power, jurisdiction and right, which is not by this 
constitution delegated to the Congress of the United States, 
or to the departments of the Federal Government.” And 
in the instrument of ratification of Rhode Island, more than 
a year after the Constitution had gone into effect, that hot- 
bed of State rights proposed, among its amendments, “1st 
The United States shall guarantee to each State its sover- 
eignty, freedom and independence, and every power, juris- 
diction and right, which is not by this constitution expressly 
delegated to the United States.” 

Two States seemed to be competitors for the honor of 
being the ninth of those ratifying. As a matter of fact, 
the honor belongs to New Hampshire, which approved the 
Constitution on June 21, 1788. Five days later, Virginia 
ratified the Constitution, without knowing that New Hamp- 
shire had already done so. Virginia was therefore the tenth. 
The eleventh was New York, when the knowledge reached 
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the Convention that New Hampshire and Virginia had al- 
ready entered the more perfect Union. 

Mr. Madison bore the brunt of the battle of giants in the 
Virginia Convention, just as Alexander Hamilton (both 
small men physically) battled for the Constitution in New 
York. Madison was not alone. His greatest supporter was 
George Washington, although he was not a member of the 
Convention. Hadvhe not sacrificed his personal inclination 
and repaired to the Federal Convention in Philadelphia, and 
consented to preside over that body, it is probable that 


' nothing approaching a more perfect Union would have been 


devised. Had he opposed the constitution, it would have had 
no more chance than Cornwallis at Yorktown. He was for 
it, however, with body and soul, believing that a failure to 
ratify it would set loose the evils barely held in check. With 
it, he believed the future of the States was assured. And 
great as was his influence, and well-known as were his views, 
the struggle was fierce, long-drawn-out, and in the end a 
compromise. Within the Convention Madison was aided 
by Edmund Randolph, who, in refusing to sign the Con- 
stitution had reserved freedom of action in the Convention. 
In the interval between the two bodies, he had apparently 
come to the conclusion that a new Convention was im- 
practicable, and doubtless the persuasion of his friends, of 
whom Washington was the greatest and not the least ardent, 
influenced him to advocate in Virginia what he had opposed 
in Philadelphia. A younger lieutenant there was, who had 
nothing to retract, and in the debates in the Convention of 
his native State, he gave evidence of that intellectual power 
which had made of his judgments expounding the Constitu- 
tion masterpieces of reasoned analysis and of judicial elo- 
quence. Few would have predicted—least of all himself— 
that John Marshall, then thirty-two years old, was to render 
effective the instrument for whose ratification he raised his 
voice and cast his vote. 
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But opposed to Madison was Patrick Henry, who had 
once proclaimed himself to be an American, but who, on 
this occasion, remembered that he was a Virginian. Every 
American school boy knows, or should know, by heart, his 
impassioned outbursts in the early days of the Revolution. 
But he was not only a tongue of fire that leaped into flame 
upon provocation—he was, in the opinion of that most 
balanced of men, George Washington, a capable public 
servant, because Washington urged him to accept the 
Senatorship from Virginia (1794). He was, in the opinion 
of the same great authority, a sound lawyer, for Washington 
offered him the Chief Justiceship of the United States 
(1795). And there must have been something more in him 
whom Washington offered the Secretaryship of State (1795) 
in his own administration. Nor was this all. Having 
refused the Governorship of Virginia in 1796, to which he 
had been elected by the Assembly of his State, in the year 
of his death (1799), Henry declined the post of envoy to 
France, offered him by President Adams. The views of 
such a man can not be rejected as factious opposition to the 
Constitution which he might have helped to frame, had 
he not declined to attend the Federal Convention as a dele- 
gate of his State. He believed it to be dangerous to the 
liberties of the country because of its centralizing character. 

Then, passing over minor lights, there was George Mason, 
who had attended the Federal Convention, where he ren- 
dered enormous service, which his refusal to sign the Con- 
stitution has caused thoughtless advocates of that instru- 
ment to overlook. His insistence upon a three-fourths vote 
of Congress in case of navigation laws was a small matter in 
view of the larger issues at stake, and a concession in the 
matter of the bill of rights, to which he attached supreme 
importance, would doubtless have caused him to accept an 
instrument in the sense in which many of the members 
accepted it—not as perfect, but as the best which could 
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be got under the circumstances. And after all, a bill of 
rights the Constitution was to have—not in the form in 
which Mason proposed it, but in substance. Even more 
with Mason than with Henry, principle governed. He 
opposed the Constitution not merely because it deprived 
Virginia of certain rights, but because he believed with every 
fiber of his body, that local government should be kept 
strong, and central government weak. 

The quiet, unobtrusive Madison was indeed, a very Daniel 
in the lion’s den! Madison, however, proved himself to 
be a match even for Henry, the tongue of flame, and for 
George Mason, the ablest debater whom he had ever known. 
His weapons were knowledge and tact. He knew every 
word of the Constitution; and the members of the Conven- 
tion knew that he knew it. They also knew that he was 
not less attached to the liberties of his State than to the 
Union, which would effectually guarantee them. He felt 
that if he could get the entire text of the Constitution before 
the Convention, and have it read as a whole, before it was 
attacked in part, its general excellence would cause it to 
prevail, leaving defects to be corrected by amendments 
under the fifth Article of the Constitution. He was right, 
and the event proved him to be right. But notwithstanding 
his knowledge, his sincerity and his tact, seventy-nine dele- 
gates voted against, to eighty-nine for ratification—a rati- 
fication coupled with impressions, bill of rights and amend- 
ments. The “impressions” stated that “no right of any 
denomination can be cancelled abridged restrained or modi- 
fied by the Congress by the Senate or House of Rrepresen- 
tatives acting in any Capacity by the President or any 
Department or Officer of the United States except in those 
instances in which power is given by the Constitution for 
those purposes.” 

A bill of rights was adopted by the Convention and was 
to be laid before the Congress in order that it might be 


326 Genesis and Birth of Federal Constitution 


engrafted upon the Constitution, “asserting and securing 
from encroachment the essential and unalienable Rights of 
the People.” This was a general statement; but George 
Mason was a man of particularities. Therefore, the bill of 
rights was to be “in some such manner as the following.” 
The “following” consisted of twenty carefully drawn articles. 
Then the amendments, likewise in twenty articles, with an 
instruction to the representatives of Virginia in the Senate 
and the House to insist upon their incorporation in the 
Constitution, and in the meantime, the government of the 
Union should act in accordance with their spirit. 

The northern State of New York was, if possible, more 
determined than the southern State of Virginia. Like that 
State, it declared that “the Powers of Government may be 
reassumed by the People, whensoever it shall become neces- 
sary to their Happiness,” and it specified more clearly the 
people in mind, namely, “the People of the several States.” 
The Convention then stated a series of impressions and 
explanations, and ratified the Constitution as they expressly 
stated, “Under these impressions and declaring that the 
rights aforesaid cannot be abridged or violated, and that 
the Explanations aforesaid are consistent with the said Con- 
stitution. And in confidence that the Amendments which 
shall have been proposed to the said Constitution will 
receive an early and mature Consideration.” 

It would seem as if language could not be used more 
clearly as a vehicle of thought. Of course, this action on 
the part of the Convention was not pleasing to Alexander 
Hamilton, who had stood for a high-toned—that is, con- 
solidated—government of the Union, in which the States 
should be reduced to the situation of provinces. Their 
governors were to be appointed by the general government, 
and the President of the United States was to hold office 
during good behavior. These were his views expressed in 
the Convention, and a monarchy in form, although not in 
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name, was said to be his preference. He was, however, a 
man who could work with others. When his plan proved 
to be unacceptable, he accepted what he could get. Believ- 
ing that the Constitution was imperfect, his sense of pro- 
portion told him that it was better than the government 
under the Confederation. He therefore supported it with 
his pen in the classic papers of The Federalist, drafted 
during the busy and trying days of the New York Conven- 
tion, in conjunction with Madison, soon to be called to 
Virginia to be confronted by the opponents of the Con- 
stitution in the Convention of that State; and with but slight 
assistance from Jay, whose health prevented him from 
rendering the services of which he was capable. With his 
voice, he labored unceasingly in the Convention; he boldly 
confronted the opponents of the Constitution, who outnum- 
bered him three to one, and by argument he bent them to 
his will. Melancthon Smith, the leader of the opposition, 
eventually stated that he would support the Constitution, 
and a resolution to that effect was carried by a vote of three 
under impressions and explanations and amendments. For 
a moment, the little man had hesitated. He wrote Madison, 
then in Virginia, with troubles of his own, asking if New 
York could not ratify reserving the right to withdraw if its 
amendments were not adopted by the Congress and the 
legislatures of the States in accordance with the fifth 
Article of the Constitution concerning amendments. The 
man of the south stood firm where the man of the north 
had faltered. “My opinion,’ Mr. Madison replied to 
Hamilton, “is that a reservation of a right to withdraw, if 
amendments be not decided on under the form of the 
Constitution within a certain time, is a conditional ratifica- 
tion; that it does not make N. York a member of the New 
Union, and consequently that she could not be received on 
that plan.” © 


5 Documentary History, Vol. IV, p. 103. 
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“The stars in their courses fought against Sisera.” The 
ninth State, New Hampshire, had ratified the Constitution. 
Virginia, the tenth State, ratified on June 26th; on the 3rd 
of July the news was laid before the members of the New 
York Convention. The experiment was to be tried, with 
Virginia. New York yielded. It entered the Union, from 
which it has never sought to extricate itself. The fight 
for ratification had been won. North Carolina might hesi- 
tate; Rhode Island pout. They could not, as sovereign 
States, hold their own with the more perfect Union. ‘There 
is such a thing as political gravitation. They could not 
stay out even had they desired. North Carolina accepted 
the inevitable on November 21, 1789; Rhode Island on 
May 29, 1790. The Constitution was the law of the 
thirteen colonies, now States, which had defied Great 
Britain; and its government pervaded every foot of terri- 
tory of the United States. Legally there was nothing more 
to be done; morally, amendments were to be proposed and 
put to a vote; for the men of that day knew that the larger 
States would never have entered the Union had it not been 
for the assurance that the amendments to which they at- 
tached importance would be submitted to the States for 
their action. Madison had stood as a rock against condi- 
tional ratification. He stood as a rock in favor of sub- 
mission of amendments. In the first session of the first 
Congress held under the Constitution, he brought up the 

subject of amendments. Numerous proposals of amend- 
ments were submitted and were eventually reduced to 
twelve. Of these, the first two were rejected by the States, 
the balance accepted. Of the ten, the last two are: 

The enumeration in the Constitution, of certain rights, shall 


not be construed to deny or disparage others retained by the 
people. [Article IX.] 

The powers not delegated to the United States by the Constitu- 
tion, nor prohibited by it to the States are reserved to the States 
respectively, or to the people. [Article X.] 
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Bearing in mind that the people of the Constitution are 
not the American people compounded into one common 
mass, but the people of the States whereof the more perfect 
Union is composed, we perceive that the first ten amend- 
ments are in very truth a bill of rights in substance if not in 
form, and an adequate bulwark to the States against the 
encroachments of the government of the most perfect of 
Unions. 

tek tk 

We must be just to all who took part in the proceedings 
of the Federal Convention, and to friend and foe alike in 
the State Conventions. Every one of them was in favor 
of Union; some members of the Federal Convention had 
advocated consolidation—that is to say, a Union which prac- 
tically swallowed up the States, just as the States, under 
the Articles of Confederation, had swallowed up the Union. 
The Constitution as it emerged from the Federal Conven- 
tion was a compromise. It was not the plan of any one 
man. It was the plan of the Convention, and the Conven- 
tion was wiser than any of its members. The Constitution 
as it was ratified by the States was likewise a compromise. 
In law it was ratified in the form in which it was presented; 
in fact it was ratified in reliance upon amendments which, 
without depriving the federal government of the powers 
meant to be delegated to the Union, would, nevertheless, 
secure the States against the fears and apprehensions which, 
whether justified or not, they felt were only too well founded. 

In view of the foregoing observations, I am inclined to 
think that no fair-minded man who had read the debates 
in the Federal Convention recorded by that faithful friend 
of the Constitution, James Madison, and who is familiar 
with the proceedings in the State Conventions as evidenced 
by the instruments of ratification, can fail to see that in 
the opinion of all the States and statesmen of that day, the 
Union which they were rendering more perfect was to be a 
Union of States retaining all powers of sovereignty which 
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they did not expressly or impliedly grant to the government 
of the Union, or whose exercise they did not themselves 
renounce. It is true alike in fact as in theory, as Chief 
Justice Chase has said, speaking in behalf of the Supreme 
Court,° “that ‘the people of each State compose a State, 
having its own government, and endowed with all the func- 
tions essential to separate and independent existence,’ and 
that ‘without the States in union, there could be no such 
political body as the United States.’”? And I believe that 
no fair-minded man who looks upon the Constitution with- 
out prejudice, and who is uninfluenced by sectional bias, 
can deny the conclusion which Chief Justice Chase draws 
from an examination of the Constitution and of the intention 
of the framers of that memorable instrument and of the 
States ratifying it. “Not only, therefore, can there be no 
loss of separate and independent autonomy to the States, 
through their union under the Constitution, but it may be 
not unreasonably said that the preservation of the States, 
and the maintenance of their governments, are as much 
within the design and. care of the Constitution as the pre- 
servation of the Union and the maintenance of the National 
government.” 

The Constitution of the Fathers which we venerate today 
is not merely the draft as it left the Federal Convention, 
but the draft with the first ten amendments, in the nature 
of a bill of rights. It wasan experiment. It has succeeded. 
It has expanded as the territory of the United States has 
expanded—forty-eight States today composing the more 
perfect Union. It has stood the test of foreign war; it has 
stood the infinitely greater test of a war between the States. 
It is the oldest written instrument of government in the 
world still in effect, and, like Aristotle’s treatise on politics, 
it is the youngest in point of vigor. 

May we not say of the delegates of the Federal Conven- 
tion and also of the State Conventions, that 


“They builded better than they knew.” 
* Texas v. White, 7 Wallace, 700, 725 (1868). 


THE PRESERVATION OF THE CONSTITUTION 
By James M. Beck, LL.D. 


(From the stenographic notes) 


Mr. PRESIDENT, Mr. Anderson, Gentlemen of the Board 
of Trustees, Ladies and Gentlemen: 

The very eloquent address to which you have listened 
might well dispense with any additional discussion of the 
day we celebrate. I was so impressed with that which he 
said as to the significance of this first English settlement in 
the New World that I feel very much like that English 
member of Parliament who, being called upon to follow 
Edmund Burke, could only arise and say, “I say ditto to 
Mr. Burke.” 

I want to commence my extemporaneous address to-day 
with an expression of appreciation and also of apology— 
of appreciation of the very great compliment that this 
venerable and historic college has done me in inviting me 
to be the speaker on this very interesting anniversary, and 
of regret that my professional and official duties have made 
it impossible for me to prepare any academic oration. Per- 
haps it is well that the latter is the case, for these are “the 
times that try men’s souls” and possibly the only speech 
that is worth while is that which is not an ornate and 
academic oration, but that which comes directly from the 
heart. At all events, if I do not meet your expectations I 
know that you will treat me with that fine Virginia hos- 
pitality that was never better expressed than when Hamlet 
bade Polonius welcome the players that had come to Elsi- 
nore: “Good my lord, will you see the players well be- 
stowed?” and the prince’s old chamberlain said, “I will use 
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them according to their desert,” but Hamlet said, ‘“Odd’s 
bodikin, man, much better: Use every man after his desert, 
and who should ’scape whipping?” and then with one of 
those gracious touches of which Shakespeare was the master 
and which proves him “William Shakespeare, Gentleman,” 
he said, “Use them after your own honour and dignity: The 
less they deserve, the more merit is in your bounty.” 

Now as I passed through the station at Richmond of the 
C. & O. Railroad a little girl accosted me and asked me to 
buy the carnation that is now in my coat, and when I asked 
her the significance, why she said, “It is Mother’s Day.” I 
bought it, not merely in sentiment for the dear mother who 
is now gone who bore me, but in a more peculiar sense I 
bought it and now wear it in honor of the mother common- 
wealth of the United States—Virginia. 

While I am not a Virginian by birth or citizenship, yet 
as a native Philadelphian, and as, indeed, any American, 
it would be impossible to come here to Virginia and, above 
all, to this the most historic community in Virginia, with- 
out profound feelings of emotion. It seems to me that this 
colonial Virginia, and, above all, this living evidence of the 
colonial life is, like ancient Athens, one of the miracles of 
history. No philosopher has adequately explained why the 
little town of 20,000 people that Demosthenes so beautifully 
called the “City of the Violet Crown” could have produced 
within two centuries a dozen men who, measured by the 
trying standards of all recorded history, are yet, as sculp- 
tors, as artists, as philosophers, and as nation builders, 
among the supremely great men of history, and it seems 
to me that the miracle of Athens was repeated in colonial 
Virginia when, in a less lapse of time, it produced ten 
supremely great men whose names are known throughout 
the bounds of civilization. If Virginia had produced noth- 
ing more than Washington, Jefferson and Marshall, Madison, 
Monroe, and Peyton Randolph and others whose names will 
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readily occur to you, she would have made an inestimable 
contribution to human progress. Ah, if Virginia had done 
nothing more than produce a single man and that man Wash- 
ington, she would by that birth have ranked herself among 
the great commonwealths of recorded history. 

I said I wore this little flower that I purchased this morn- 
ing in honor of Mother’s Day and that reminds me that in 
history there have been three Marys, blessed of all women. 
One, the Mary of Syria who, two thousand years ago, 
brought forth a child in pain, of whom it was to be said, 
although He lived only to be thirty years of age, that “with 
His pierced hand He lifted the gates of the centuries off 
their hinges and turned the stream of the ages into a new 
channel”; and the second was an English Mary who lived 
by the sweetly flowing Avon, who bore a boy, William 
Shakespeare, of whose greatest character, Hamlet, it is said 
that no one of mortal mold ever trod this earth that has 
commanded such absorbing interest as this creation of a 
poet’s fancy; and as Dr. Furness, his greatest commen- 
tator, goes on to say: “No word by him let fall, no syllable 
by him uttered but has been caught up and treasured as no 
words save those of Holy Writ.” And then there is the 
third Mary, thrice blessed amongst women on this Mother’s 
Day, the Mary of Virginia who, in the fullness of time, gave 
birth to a boy of whom it can be said with truth in Shakes- 
peare’s language that he was “the noblest spirit that ever 
lived in the tide of time.” 

I feel almost—and with that I leave the particular his- 
toric event that fills us with emotion to-day—lI feel like 
paraphrasing the words of David Garrick when the one 
hundred and fiftieth anniversary of Shakespeare’s birth was 
celebrated, for he wrote a jingle something like this: 

Ye Warwickshire lads, and ye lassies, 
Come, see what our revelry passes. 


Rejoice and be glad, for the lad 
Of all lads was a Warwickshire lad. 
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Ye American lads, and ye lassies, 
Come, see what our revelry passes. 
Rejoice and be glad, for the lad 
Of all lads was a Virginia lad. 


Mr. Anderson has eloquently spoken of this first landing 
at Jamestown three hundred and fifteen years ago. Those 
adventurers brought with them the common law of England 
and they linked up the empire with the great republic that 
was to be and the very flower of the genius for ordered 
liberty that both England and the United States represent 
was the Constitution of the United States, to which again 
(and I don’t say it in words of flattery, but in words of 
sober truth) Virginia made so notable a contribution. In 
my judgment, the framing of the Constitution of the United 
States was one of the miracles of history and could not have 
been done, had it not been for the spirit that animated that 
little remnant of men, seven of whom were Virginians and 
four of whom were graduates of William and Mary, in at- 
tempting peaceably and without bloodshed to substitute a 
new and better government for an old and worthless gov- 
ernment. 

You remember those well-known words of Washington 
that sounded the keynote of that convention, when they 
told him that only half measures could possibly be recom- 
mended to the people, and gathering the little remnant 
about him who had then assembled, the quorum not having 
yet gathered, he said: “It is too probable that no plan that 
we can commend will be adopted. It may be ” T can- 
not recall his exact words, but the suggestion was that civil 
war might result, but he said: “If to please the people we 
offer that which we ourselves cannot approve, how can we 
afterwards defend our work?” and then he solemnly added, 
“Let us raise a standard to which the wise and the just may 
repair. The event is in the hand of God.” And the stand- 
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ard thus raised was the completed Constitution of the 
United States, to-day the oldest written form of govern- 
ment in the world and the one that, above all others, has 
never failed to excite, not merely among Americans, but 
among thoughtful men throughout all the world, unqualified 
admiration. 

You will remember William Pitt, when the Constitution 
was yet fresh from the printer’s form, when even those who 
framed it in such sincerity of spirit and almost with despair 
in their hearts, distrusted the result of their own labors, 
for “they builded, better than they knew”—remarked: “It 
will be the pattern for all future constitution building and 
the admiration of all future ages.” And that prediction of 
one of the greatest prime ministers that England ever had 
has been verified in the years that have passed. 

But, ladies and gentlemen, what I am here to discuss 
to-day is not the immortal glory of that instrument as the 
perfect flower of Anglo-Saxon genius for statecraft; I am 
rather here for a little while to challenge your attention, 
if I may, to the graver question that already confronts this 
generation and in an increasing sense is going to confront 
the generation of which these undergraduates are a part. 
How far is the Constitution of the United States likely to be 
preserved in all its integrity? If you go to the Congres- 
sional Library to-day you can see the original document 
and you will see that the ink is so faded as now to be 
scarcely legible and there is some reason to apprehend that 
that is a symbol, that while the Constitution still exists as 
a great spirit of national unity, yet in many of its funda- 
mental principles it has suffered just as the sea beach near 
my country home in New Jersey has suffered from the im- 
perceptible, but not less real, erosion of the waves of time 
and circumstance. 

The Constitution has no inherent power to perpetuate 
itself. We sometimes think there is some magic in parch- 
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ment and red seals. We sometimes think or subconsciously 
think, because we cannot consciously think so, that as long 
as the document itself remains, by its own vigor it may in 
some way perpetuate itself, but the Constitution of the 
United States was successful, not only because supremely 
wise men framed it under circumstances of unparalleled 
difficulty and with a sagacity that has no equal in all re- 
corded history, but because there was a people who had the 
genius for putting that Constitution into effect and in apply- 
ing it to the ever-changing needs of the most progressive 
nation in the world. In other words, it is not merely the 
genius of the draftsmen; it is the genius that the American 
people had for self-government along orderly lines and with 
a fair reservation of individual liberty that has made the 
Constitution the most successful, as it is now the oldest, 
form of written government in the world. 

How did it come to pass that that result was possible? 
It is because these colonists, who came to Jamestown three 
hundred and fifteen years ago, brought with them a sense 
of constitutional morality. I mean by that that they were 
not only jealous of the excesses of government, not only 
jealous of the rights that belong to an individual as against 
government, but they had a sense of the necessity of liberty 
being regulated by law which constitutes this constitutional 
morality of which I speak. It was an English heritage, 
for all the long struggles against arbitrary power in the 
mother country had witnessed the growing constitutional 
conscience of the great people from which we are sprung, 
but when these colonists came to America and first landed 
at Jamestown this sense of constitutional morality was 
profoundly stimulated by the very air of the country in 
which they were pioneers. Like the intrepid Kent in 
Shakespeare’s “Lear” that had said to the Old World: 


“Thus Kent, O princes, bids you all adieu. 
He’ll shape his old course in a country new.” 
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That was the spirit of the adventurers, to shape the old 
course of ordered freedom in a new country. 
freedom. The crown colonies, the proprietary governments, 

Circumstances developed very powerfully this instinct of 
and especially the chartered governments where there was 
some delegation of the royal prerogative to the free settlers 
all contributed to make the settlers profoundly conscious 
of their rights, either under the unwritten laws or especially 
under the written laws of their proprietary grants or of the 
charters which the king had given. So the whole colonial 
history up to the time of the Revolution marked a contin- 
uous struggle between the colonists and either their pro- 
prietors or the home government as to their relative rights 
and duties and thus the sense of constitutional morality 
became so great that they were ready to go into a war 
against the mother country, in which the chances were as 
a hundred to one against them, all about a “tuppenny” 
stamp on a pound of tea. In other words, so keen was the 
sense that in a little measure of import taxation involved in 
a pound of tea there was found the reason, in order to defend 
a constitutional principle, to hazard the very existence of 
the little nation. 

For a time that worked against our country because 
the articles of confederation, which we owe very largely to 
Dr. Franklin, who, however, had to temper his ideas to 
the temper of the time, that due in no small measure to the 
fact that the colonists were not only jealous of the mother 
country from which they had revolted, but they were pro- 
foundly distrustful of any central government which might 
be formed, and therefore it was out of their hard necessities 
and reaction from the state of anarchy, that thereafter in 
this country from 1783 to 1787 they finally, due to the 
inspiration of a very few notable men, especially to the 
benignant example of Washington and the carefully thought 
out plan of the Virginia delegation (for the Virginia plan 
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was the Constitution of the United States in embryo), that 
the Constitution was finally adopted. 

What has kept it alive—and I will not trespass too long 
on your time, but I do want to develop this thought—what 
has kept that Constitution alive so long? Well, partly 
the impetus of tradition. To us the Revolution is the 
great epic of our national life. It is to us as a Homeric 
saga was to the Greek child, and it may now be said of the 
Constitution as some one once said of the Bible, that it is 
more reverenced than read—by this generation, I mean. 

Then there is a second unifying impulse, and that is the 
centripetal influence of the mechanical inventions, like the 
railroad and the telegraph. About the year 1852 Congress 
appropriated $150,000 to survey three routes from the 
Atlantic seaboard to the Pacific coast, and it is interesting 
to note that the secretary of war, under whose auspices that 
appropriation was obtained and under whose direction three 
great transcontinental routes, now the Union Pacific, the 
Atchison, and the Northern Pacific were constructed was 
Jefferson Davis. The railroads and the telegraph have so 
welded the country mechanically as to powerfully spur the 
impulse toward unity of the Federal Constitution, but 
neither of these can long avail—and this is the burden of 
my message—if our people once lose the sense of consti- 
tutional morality that animated the fathers who framed 
it. And alas!—and who can gainsay it?-—to-day in this 
heterogeneous nation of ours, made up of every nationality 
of the world, made up of many elements that are alien in 
tradition and sympathy, the sense of constitutional morality, 
if it be not destroyed, is at least at a lower ebb than ever 
before in our country. 

We reverence, I say, the Constitution as an abstraction, 
but how many people in this country know its history, ap- 
preciate its philosophy, or could even give its text? I do 
not now speak of the masses of men, for their ignorance of 
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the Constitution, I imagine, none would gainsay; certainly 
their indifference to it is an unmistakable fact, but, indeed, 
if you were to go into some of the great bodies of men that 
might be said to represent the uneducated element in Amer- 
ica you might find that their only conception of the Con- 
stitution is something that in some way prevents them 
from enacting class legislation. But it is not only with that 
uneducated element that we have to deal, for if you take 
the educated element in this country—if you were to go to 
a gathering of bankers or scientists or merchants and you 
could move around among them and could say to them: 
“Now what do you know of the Constitutional Convention; 
what do you know of the fundamental political philosophy 
of the Constitution; what do you know of the different 
plans that the Convention considered; what do you know 
even of its text, except that there is a President and Con- 
gress and a judiciary?” I think you would find among this 
educated class of specialists a profound ignorance of the 
greatest thing that America ever did—the Constitution of 
the United States. 

That is lamentable, but it is true, and if you doubt it 
go to your friends who are educated men and, barring that 
little minority of our country who take a deep and abiding 
interest in the great facts of the Federal Constitution, you 
will find that the Constitution, with the great mass of 
educated men, only exists as a kind of abstraction, and the 
proof of it rests in this: if you were to submit to-morrow 
to a plebiscite the proposition whether we should abolish 
the Constitution as a whole and call a new convention and 
draft another, it would be voted down by an overwhelming » 
majority. That is true because the abstract idea of the 
Constitution and the spirit of unity that breathes from its 
pages have caught powerfully the imagination of men. But 
while that is true, you can submit to the people of this 
country, as the facts of the last ten years have proven, 
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propositions that not only are radical innovations, but strike 
at the vital principle of the Constitution, the basic princi- 
ple of home rule, and you will find that they are heedlessly 
and listlessly voted upon and passed with indifference to 
the fact that the symmetry of the instrument has thereby 
been marred. So when any one says that there is enough 
sense of constitutional morality to preserve the Constitution 
from being slowly and steadily undermined by radical inno- 
vations that destroy the basic principle upon which it is 
founded, I, for one am much of a doubting Thomas. 

Here in our very colleges, how many of our under- 
graduates could pass a real examination upon the Consti- 
tution of the United States? For my part, I believe that it 
ought to be a rule in every American college that no grad- 
uate should get a degree unless he could pass an intelligent 
examination as to the nature and history of the Constitution 
of his country. 

There is one circumstance that has powerfully contrib- 
uted to what I call the decay of constitutional morality and 
it is a cause that is little suspected, and that is, that the 
people have been led into a false sense of security by the 
wholly mistaken idea that the Supreme Court has plenary 
power to keep the Constitution within the boundaries or- 
dained by the fathers. The Supreme Court has a limited 
power where there is an invincible, manifest, and irreconcil- 
able difference between a statute and the Constitution to 
nullify the statute, but outside of that very narrow, cir- 
cumscribed jurisdiction, there is a vast field of political 
discretion in which many political, anti-constitutional 
measures can be passed without any power in the Supreme 
Court to hold them in check. The President, for example, 
can do many things that are unconstitutional and there is 
no power can stay his hand. The Congress of the United 
States can take delegated powers and by perverting them 
to accomplish ends that were never entrusted to the Federal 
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Government, but were expressly reserved to the States, can 
by indirection accomplish a purpose that was withheld from 
them, and yet because the Supreme Court cannot consider 
the motives of Congress, but must accept their legislation 
for what on its face it purports to be, this method of ac- 
complishing the destruction of State rule grows with the 
passing years. 

So I could go on from instance to instance to show you 
that the reliance upon the Supreme Court to defend the 
Constitution is limited at best. That very mistaken depend- 
ence upon the supposed plenary power of the Supreme 
Court is that which leads, not merely the people, but the 
representatives of the people, to be indifferent to the char- 
acter of the legislation that they pass, either directly or in- 
directly. As a senator of the United States said to me a few 
weeks ago: “There is no use any longer in making an argu- 
ment that a pending measure is unconstitutional; my 
colleagues wouldn’t listen to it. Why? Because they say, 
‘Let’s pass it and let the Supreme Court decide.””” To-day 
a law is enacted and passed on to the Supreme Court and 
that great tribunal, which with extraordinary skill has so 
far measurably preserved the original lines of the Constitu- 
tion, is often confronted with an act of Congress which the 
court knows transcends the power of the Federal Govern- 
ment which the Congress that passed it knew also, and 
yet because its unconstitutional character lies not so much 
in the text as in the purpose and motive, the Supreme Court, 
because of the delicacy of the inquiry, is unable to take 
any action whatever, and so to use my old illustration again 
of the beach at my New Jersey home, slowly the waves eat 
away the sands and finally threaten the house that stands 
on the sands. 

How often in the last sixteen years I have gone down to 
my country home and have said sometimes, ‘Why, the sea 
is no longer eating into the beach. Now I am safe. I 
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have more beach this year than I had last year.” Then I 
go back in a few months and I find possibly three yards of 
the beach have been eaten away by a northeast storm, then 
it is seemingly made up and then it is eaten away again and 
finally after years, as actually happened to my home, the 
waves of the Atlantic crept under its foundation and it was 
with extreme difficulty in the midst of a terrible northeast 
wintry storm that I was able to move back a large house 
from the devouring waves. Now those waves had been 
headed for that house as long as it was built, which was a 
quarter of a century, and the analogy is true of the Con- 
stitution. Seemingly at times the waves are beaten back, 
imperceptibly at a time, but taking a long view you can see 
how the waves have eroded the beach until the whole 
structure is in manifest danger. 

Why is it? It is because the people of this country, 
while they are devoted to their Constitution as an abstract 
principle, yet are indifferent to specific measures that slowly 
cause the disintegration of the structure and it is because 
the sense of constitutional morality, the sense of the rights 
of the individual against any government, even though it be, 
as ours, a free government, all that has steadily decreased 
as the individual in this mechanical age has been slowly 
submerged in the group and the power of human personality 
has been thereby destroyed. ; 

I do not want to draw too pessimistic a picture. I believe 
the American people, if they see their peril, have still the 
spirit of their fathers to retrace steps that were mistaken 
and anti-constitutional, but at all events, the point I am 
trying to make is simply this, that if the Constitution is to 
endure it is going to depend upon the next generation and 
the next succeeding generation. If they have not the 
genius to carry out and maintain that Constitution, of neces- 
sity it will fall by slow and almost imperceptible processes, 
but fall it will, because without a people adequate to a free 
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and limited form of government such as ours the inevitable 
tendency to the destruction of the States and the destruction 
of the power of individuals must run its destined course. 

It is for this reason that I, for one, am grateful to 
William and Mary College that it has inaugurated this 
year a course of twelve lectures upon our Constitution and 
our form of government. It was a gracious and a wise 
thing to do. Again Virginia has led the way, and William 
and Mary, little though she be, can set a most useful ex- 
ample to larger colleges. I am told that you are about to 
make a permanent part of your curriculum a study of the 
Constitution, so that no graduate of William and Mary 
can go forth in the future to the world and say that he 
is ignorant of the Constitution under which he or she lives. 

I want to read to you what George Washington wrote, 
very shortly after the Constitution was adopted and before 
it was put into effect, to his dear friend and comrade in 
arms, the Marquis de La Fayette. This letter was written 
on February 7, 1788, and therefore before the Constitution 
was even ratified. 

After speaking of the merits of the new Constitution, 
Washington said: “These powers are so distributed among 
the legislative, executive, and judicial branches into which 
the government is arranged that it can never be in danger 
of degenerating into a monarchy, an oligarchy, an aristoc- 
racy or’—listen to these words—“or any other despotic 
or oppressive form so long as there shall remain any virtue 
in the body of the people.” 

Now before I conclude the quotation I want to draw your 
attention again to those words. He says that this govern- 
ment, which he had done more than any other living man to 
bring into existence, was in no danger of degenerating into 
a monarchy, an oligarchy, an aristocracy or any other 
despotic or oppressive form of government. What was the 
other despotic or oppressive form which was not a mon- 
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archy, an oligarchy, or an aristocracy? Why it was the 
despotism of democracy when it is not restrained by such 
constitutional limitations as guarantee the right of freedom 
to the individual as well. It was that that Washington 
evidently had in mind and he says, therefore, that we will 
never degenerate into a despotism, either of king or of 
demos, so long as there shall remain any virtue in the 
body of the people. And then he adds: “I would not be 
understood, my dear marquis, to speak of consequences 
which may be produced in the revolution of ages, by corrup- 
tion of morals, profligacy of manners, and listlessness for 
the preservation of the natural and inalienable rights of 
mankind, nor of the successful usurpations, that may be 
established at such an unpropitious juncture upon the ruins 
of liberty, however providently guarded and secured; as 
these are contingencies against which no human prudence 
can effectually provide.” 

Therefore, the point of that quotation from Washington 
is, that our free government and this Constitution, which is 
its living symbol, which is the Ark of the Covenant, will 
continue in its integrity as long as there is virtue in the 
body of the people and no longer, but, in other words, to 
paraphrase his words: When there shall be listlessness for 
the preservation of the natural and inalienable rights of 
mankind, however wise, however durable its parchment, 
however great its red seal, it will perish with the sense of 
Constitutional morality that inspired it. 

Is there to-day listlessness as to the preservation of our 
liberties ? 

To me, one of the most moving things in the New Testa- 
ment is when Paul spoke at Athens. He was speaking in 
what was then the most cultured city in the world. Below 
him was the City of the Violet Crown; there was the Temple 
of Erechtheus and the Temple of Wingless Victory, de- 
signed by Callicrates; there was the Parthenon, there was 
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the Theater, but, ah, the people that Paul was addressing 
were centuries after the age that had produced these 
great men like Phidias and Socrates and Plato, and the 
result was that it was a very different age and while the 
chronicler of that strikingly dramatic scene indulges in no 
descriptions such as Thomas Babington Macaulay would 
have, he puts into one single sentence in which sententiously 
he tells the whole story of the decay of classical Greece, 
for the narrator of that chapter makes this remark, which 
I can quote with substantial accuracy. He says, in explain- 
ing why the people of Athens would not listen to Paul, why 
they broke off the moment he became serious, why some 
derisively said, “We will hear you some other time,” and 
why so few cared to listen to the greatest oration that a 
man had ever delivered in Athens—I say the explanation is 
in St. Luke’s words: “For the Athenians and the strangers 
that were there did nothing else except to talk and to hear 
some new thing.” 

In other words, their sense of values had been so de- 
stroyed that the only thing that interested them was some- 
thing that tickled their sense of novelty, the new thing. 
St. Luke was only echoing a remark of Demosthenes him- 
self, who, from the same rostrum, had said to the people 
of Athens: “Unmindful of your liberties, you are always 
gadding about after news.” 

If there is an age that justifies the criticism that its 
craze is for novelty and that it has lost interest in the 
eternal verities, it is this age. It is the age in which the 
only thing that really seems to concern men is the religion 
of acceleration and facilitation, to do a thing quickly and 
to do a thing easily, to eliminate labor from the human life. 
That seems to be the object, and the result is that it over- 
values knowledge and undervalues wisdom; it overvalues 
noise, it undervalues silence; it overvalues speed, it under- 
values sureness; it overvalues facility, it undervalues crafts- 
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manship; it overvalues democracy, it much undervalues that 
better form of democracy, namely: that constitutional self- 
restraint which is, in itself, a personal negation of pure 
democracy. So I might continue, but it is all summed up 
in the fact that we overvalue the present time, while we 
undervalue the eternities of history, the things that are 
worth while and are indispensable, of which the Constitution 
is one of the noblest. 

A spirit that thus grossly undervalues the things that 
are worth while and overvalues the mere existence of speed 
and time is an age that would naturally undervalue the 
Constitution of the United States, a nation that cackles like 
a hen when she lays an egg because it can talk 3000 miles 
over a telephone wire, but is wholly indifferent to the ques- 
tion whether it has anything worth saying when it does 
talk over the wire; it is an age that cannot well adhere to 
the great verities of political life and which will naturally 
pick. up every passing whim and caprice, and temper itself 
to every passing breeze of the moment. 

Ladies and gentlemen, what I am trying to say can be 
measured: if you simply ask: ‘“‘Who are the men that have 
captured the imagination of the world to-day?” If George 
Washington were living, would he hold the imagination of 
his countrymen as he did when he walked among us? 

Let me answer that question by telling you something 
that King Albert of Belgium told me in his study. There 
was a hero worthy of being in Washington’s company, a 
man who hazarded his crown against overwhelming odds 
in defense of an obligation, and no braver, no finer thing 
was done in the World War than when King Albert bade 
his little army, outnumbered tenfold by the invading foe, 
to make their stand at Liége, and without Liége there would 
not have been any victory on the Marne, if I understand 
that campaign, because the delay thus gained was crucial. 

I sat only two years ago in King Albert’s study and we 
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were talking of the heroic events of the greatest war that 
the world ever knew and finally he stopped. He has a 
little dimple that appears in his cheek which betokens the 
approach of a pleasantry and with a pleasant smile he 
said, “Well, Mr. Beck, after all the greatest people in the 
world to-day are Mary Pickford and Douglas Fairbanks,” 
and I said, “I am afraid Your Majesty is right,” and there- 
upon he said that when Douglas Fairbanks went to Paris, 
which was only two weeks before, he had had a greater 
reception than Marshal Foch, which was literally true. 
Fifty thousand people, and possibly a hundred thousand, 
crowded around the carriage of the great Douglas Fair- 
banks, if only to kiss the hem of his coat. 

While if Washington were alive I am afraid he would go 
back to Mount Vernon and he would find it was not his 
sacrifice or his valiant character or his contribution to the 
progress of mankind that had captured the imagination of 
the crowd; it would not be Alexander Hamilton; it would 
be the man who fought not very far from where Alexander 
Hamilton was shot—the immortal Jack Dempsey who is 
now attracting the attention of the world. 

No, our values are false, and because our values in this 
age of speed and superficiality are false that constitutes the 
great danger to an instrument of lasting value like the 
Constitution of our country. 

When I reached Williamsburg I heard something that 
touched me more than anything I have heard for a long 
time. It was that after the Civil War, when this college 
had no students for its classrooms, that for a number of 
years the president of the college, without faculty or 
students, tolled the bell of the college in order to preserve 
its life from the evil days and until the better time would 
come when William and Mary would again come to life. 

That is a very beautiful incident and I wish I had known 
it before. It ought to be more widely known because it is 
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one of the rarest and most beautiful touches of sentiment of 
which I have any knowledge. The Roman soldier who 
stood at Herculaneum stood because he was ordered to stand 
and stood for so many hours, but here through, I am told, 
nearly ten years—spring, summer, autumn, and winter— 
with despair probably in his heart, with little that betokened 
the dawn, this faithful servant of William and Mary tolled 
the bell to keep alive this venerable and historic institution. 

In that I see a beautiful analogy. There is a college 
which we might call American life; its classrooms are the 
classrooms of the differents States and sections. In those 
classrooms there ought to be students, and the very basis 
of their instruction ought to be the Constitution of the 
United States; but, however, so far as the Constitution is 
concerned, the classrooms are empty. 

I like to think to-day that even as that president of old of 
William and Mary tolled the bell at the darkest hour for 
this college, so William and Mary itself, in these twelve 
lectures that I now have the great honor to conclude, is 
tolling the bell for the whole educated forces of the United 
States, so that the classrooms of our colleges may no longer 
be empty of loving and ardent students of the Constitution 
of their country. We cannot depend and must not depend 
upon the great majority. The Constitution was formed by 
the saving remnant of a few men. It will be maintained 
by the educated class of this country keeping alive the fire 
upon the altar of constitutional freedom. Again the cry 
must go forth that in Thomas Jefferson’s dying moments 
was heard to fall from his lips: “Warn the committees,” 
“Warn the committees.” In other words, let us warn the 
educated classes of this country that they must awake to 
impress upon the general thought of the time that love and 
respect for the Constitution without which our nation will 
slowly perish. 

And so, as an American citizen, I thank this noble in- 
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stitution of learning that it is telling the people, and I hope, 
following its example, that the educated forces of the nation 
may again take up, as they once did, as true Americans, 
the study of a document that is not only vital to their liber- 
ties, is not only their most glorious heritage, but should be 
among all the individual possessions of men, when men say 
of it, as Gladstone said, that it is the most perfect piece of 
statecraft ever struck off by the brain ee the purpose of 
man at a given time. 


APPENDIX 
CHIEF JUSTICE MARSHALL AND HIS WORK* 


ce . . . 
The Union and a government competent to its preservation.” 


By Robert W. Hughes, LL.D. 


Fettow Citizens: Coming from the low-lying seaboard 
beyond the Chesapeake to this beautiful plateau of the Sus- 
quehanna; from a people differing much from Pennsylva- 
nians in extraction, pursuits, and local institutions; cross- 
ing the courses of grand rivers, and the boundaries of great 
States; and standing here, amid surroundings in extreme 
contrast with those left behind, a stranger among strangers, 
unknowing and unknown, still I am at home; still, in the 
patriotic realization of a common citizenship, I feel that this 
is my country, these my countrymen. 

If I had come from the mountains of the Canadian 
frontier, or from the everglades of Florida, or from the 
Pacific front of our far western domain, and stood here as 
I stand now, even then I could say with the affectionate 
loyalty of an American citizen, your country is my country, 
your flag my flag. 

How shall we estimate the gratitude we owe to the 
founders of our national government, which affiliates and 
harmonizes sixty millions of people, and, combining to- 
gether forty States and Territories, molds into a single na- 
tionality an empire as diverse and extensive as the Con- 
tinent of Europe? Except the Divine Author of our blessed 
religion and His holy apostles, no body of men in all time 
ever builded so beneficently for mankind as those who 
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founded the American Union and devised the marvelous 
system of our republic of republics. 

The history of Europe, our fatherland, seems but little 
else than a demonstration, to the shame of humanity, of 
the audacious theory of Hobbes, that war is the natural 
state of mankind. If upon the map of England, Scotland, 
and Ireland, the three countries whence the ancestors of 
most of us came, a red spot were marked wherever man 
has shed the blood of his brother, race warring against 
race, nation against nation, clan against clan, and, most 
sorrowful of all, sect against sect, how deeply crimsoned 
would be its color! How would the insensate parchment 
blush at the frailties of human nature! So truly was it 
written: 

Lands intersected by a narrow frith © 
Abhor each other. Mountains interposed 


Make enemies of nations, who had else, 
Like kindled drops, been mingled into one. 


Well did the men of 1789 profit by these fearful lessons 
of the past. They took care so to order that European 
history should not repeat itself in the New World. They 
made it the cardinal aim to bring the discordant States 
into one family under an organization that should not con- 
tain within itself the seeds of dissolution. They sought to 
combine all the States under one strong government, hav- 
ing the substance as well as the form of power, having the 
faculty of self-preservation and the prestige of sovereign 
autonomy. As the States were the aggregation of citizens 
under governments adequate to the purposes of local ad- 
ministration, they enlarged the scheme and combined those 
bodies themselves into a republic of States under a govern- 
ment invested with the exclusive control of national affairs, 
and armed with powers adequate to all purposes of na- 
tional administration. They took care to provide the es- 
sential requisite in each instance of plenary powers; those 
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of the States in local, and those of the Union in national, 
concerns. The most anomalous feature of the system was 
their empowering the national government to act directly 
upon the people ez masse, and not, as before, limiting its 
action exclusively to the States as organic bodies. They so 
ordered that the national government was as much at home 
among the people as the governments of the States them- 
selves. 

Before their day the wit of man had not conceived a 
scheme of international federation more substantial than 
that of league, resting upon treaty, with tenure of life at 
the will of each contracting power. The statesmen of 1789 
discarded this fragile conception. They disdained a 
league, they established a government of States. 

Another anomaly characterized the national system which 
they ordained. They were not more jealous of executive 
than of legislative and popular usurpation. They were not 
more firmly of opinion that the welfare of the governed re- 
quires the limitation of regal prerogative than that a curb 
should be put upon the demos itself. Accordingly, by care- 
fully drawn charters or constitutions, they limited the 
powers left to the States and set out a precise schedule of 
those which they granted to the nation. As the enforce- 
ment of the constitutions of the States had been entrusted 
by their authors to the respective State judiciaries, so they 
conferred the power of interpreting and enforcing the na- 
tional constitution upon one national supreme court and 
its ancillary tribunals. Thus was devolved upon the judges 
of America a function previously unknown to jurispru- 
dence; a function the most august that could be conferred 
upon public servants. Not merely were the courts to 
arbitrate as usual the controversies that arise between man 
and man, but it was made their duty, when occasion arose, 
to declare to the legislatures, to the executives, or to the 
constituent citizenship of the States, and the nation, that 
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this or that statute, this or that proceeding, is repugnant 
to the organic law, and therefore null, void, and forbidden. 
They were made governors of the government itself; and 
though not themselves armed with the power of the veto, 
they were endowed with the conservative prerogative of 
voicing the organic law whenever invoked for the preven- 
tion of abuses of power. 


ONE OF THE MARVELS OF HISTORY 


The success of the founders of the national government 
in devising its plan and in securing its inauguration is one 
of the marvels of history. It was a marvel that the plan 
was conceived at all, of combining a series of plenary gov- 
ernments in harmonious subordination to a common one, 
itself, in its sphere, a government of plenary powers. It 
was a marvel that thirteen independent States, so recently 
successful in throwing off one domination, should have con- 
sented, under any persuasion, to as supreme an act of self- 
abnegation as the surrender of the highest prerogatives of 
sovereignty. It was a marvel that, after such a union had 
been formed upon the basis of a written Constitution, that 
instrument itself, under the attrition of local jealousies and 
sectional animosities, had not been speedily construed by 
time-serving judges into a meaningless form of words, with- 
out substance, without vitality, without authority. We owe 
the successful inauguration of such a government chiefly 
to the influence of the great character of George Washing- 
ton. We owe the establishment of the National Constitu- 
tion, in the full force and efficacy of its real meaning, and 
in the plenitude of its grand design, to the judicial firmness, 
the intellectual courage, the sterling virtue, and the strong 
character of John Marshall. 

There is a fanciful “theory of our national existence” 
which pretends that from the landing of the cavaliers at 
Jamestown, and the Puritans at Plymouth, throughout the 
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infancy of the colonies, and down to the treaty of peace 
with Great Britain, in 1783, the English-American colonists 
were already a nation; and that their concerted conflicts 
with the French and Indians, their united struggle for 
liberty, and their common Declaration of Independence 
were proofs that the nation already existed, and was not, 
and did not need to be, afterward formed. If this had 
been so, why the alarm of Washington, Franklin, Hamilton, 
Dickinson, Carroll, Pinckney, and their compatriots at the 
distractions which prevailed in the years succeeding the 
peace? Why the failure of the first convention which met 
at Philadelphia to devise a system of mutual commerce? 
Why the doubts and anxieties which beset the delegates 
who afterward assembled at Annapolis, during the whole 
period of their deliberations? Why the hazards and ob- 
structions which imperiled the adoption of the Constitution 
after it was proposed, at every stage of its ratification? 
If the States newly endowed with sovereignty and inde- 
pendence were, by some political alchemy—unperceived by 
contemporary statesmanship and undescribed by contempo- 
rary history—already a nation, when their most intelligent 
citizens met “to form a more perfect union than the old 
confederacy, to establish justice, to insure domestic tran- 
quillity, to provide for the common defense, to promote the 
general welfare, and to secure the blessing of liberty to 
themselves and their posterity,” then the founders of our 
national government were but the enactors of a senseless 
drama, were but pretentious attitudinizers before the world 
and before posterity, and were not public benefactors 
worthy of the veneration and gratitude in which their coun- 
trymen have been wont to hold them. 

It is well that the centennial retrospections of the present 
period should be taken by the American people. It is well 
that our countrymen should be called at intervals to restudy 
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the times that tried men’s souls, and renew their knowledge 
of the events that distinguished the decades of 1770 and 
1780. It is well that the partisan fictions which would rob 
of the gratitude of posterity the great men who then so 
laboriously laid the foundations of American prosperity and 
happiness, should be subjected to examination and to the 
indignant repudiation which they deserve. If there is any- 
thing true in history, it is the fact that the men of 1787- 
89, from disjointed and discordant States, and from a chaos 
of conflicting interests and opinions, with pains and diffi- 
culty, against indomitable opposition, constructed the 
American Union as an original achievement. It is a fact 
that, until they succeeded in this arduous work, there had 
been no semblance of an existing nationality, except the cir- 
cumstance of a common language and the accident of the 
possession of contiguous territory. Such was the violence 
of feeling in some quarters that, as mild a man as Oliver 
Ellsworth declared of an Eastern State that it had a spirit 
which would make a Tophet of the universe. 

So far as it respected the form of the government estab- 
lished at that period, has it not proved adequate to the 
purpose of harmonizing the interests and administering the 
concerns of a continent? The only rational objection ever 
urged against popular government, was the difficulty of ad- 
ministration. The democracy of a single locality may read- 
ily meet in council and declare their will. But how im- 
practicable did it seem, to evolve a common consensus, 
when the numbers of the self-governing came to be counted 
by millions of suffragans, and the extent of the territorial 
jurisdiction came to be expressed in thousands of miles. 
Could there have been a more successful or happy solution 
of a problem so difficult as that which was devised in 1787 
of combining the States themselves into a republic, and giv- 
ing the common government power to act directly upon the 


Appendix 357 


people of the States, a system which found happy expres- 
sion in the motto E Pluribus Unum? 

Among the objects at which the founders aimed, as de- 
clared by themselves, was to “insure domestic tranquillity.” 
That indeed was the supreme object, the raison d’étre, of 
the system they were devising. 

The paramount aim having been to establish a govern- 
ment that should combine in permanent and peaceful union 
the States and peoples of a continent, I come to ask, did its 
founders succeed in so difficult and ambitious an object: 
for it were idle to pronounce their eulogy if they failed? 
The inquiry at once brings into contemplation the sectional 
war, which for a time desolated the land, and during which 
we drank so deeply of the cup of European experience. 
Does that deplorable occurrence discredit the statesman- 
ship of 1789, and prove the government then formed to 
have failed in its primary purpose? I approach the inquiry 
without dismay. 

For any vices which the men of 1789 may themselves 
have incorporated into the national organization, they are 
responsible to history; but neither are they, nor is their 
system, accountable for vices, whether patent or latent, 
which inhered in the organisms of the States. They pos- 
sessed only delegated powers. They were at liberty neither 
to reject nor reform the material of which they were to 
build. It was essential that every one of the thirteen States 
then occupying the territory which had been wrested from 
the mother country should be brought into the system. To 
have discarded a single State, much more half of them, 
would have been, by that fact, to have planted discord and 
rivalry as perennial growths in the land. They were under 
the necessity of bringing in every existing State: and, hav- 
ing no commission to reform, of admitting each with what- 
ever vice or imperfection might belong to it. 
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CAUSE OF SECTIONAL CONFLICT 


It is a fact of universal recognition that slavery was the 
cause and the subject of the sectional conflict of 1861-65. 
But the institution had grown to maturity before the fram- 
ers of the Constitution of 1789 undertook their task. Ine- 
radicable by voluntary and peaceful means, inexterminable 
by any device or contrivance within their own invention, 
those men could do no otherwise than to build notwithstand- 
ing and over it, and, while deploring its existence, to leave to 
time and events the work or the accident of its extinction. 

The time did come for the extinction of slavery; and 
though the event occurred as the result of a bloody and 
desolating war, yet that conflict grew out of the existence 
of a vice inhering in the organisms of the States; and not 
originating in, belonging to, or more than inferentially and 
regretfully referred to in the Constitution formed by the 
statesmanship of 1789. And may I not claim that the 
harmony of sections which was so speedily restored after 
1865, and is not soon to be disturbed, and which the coun- 
try has since enjoyed, has rescued that statesmanship from 
the brief eclipse which it suffered, and constitutes even a 
more triumphant vindication than if the eclipse had not 
occurred? 

Have we not a right also to conclude that the fraternizing 
influence which the national government had exerted before 
the outbreak of war had much to do in tempering the 
spirit with which it was conducted by both the combatants? 
Those wars only are attended with irremediable evil which 
have their instigation in the hatred of combatants for each 
other. Was there an officer or intelligent soldier in either 
of the armies engaged who, in hatred and malice, thirsted 
for the blood of his adversary? Do I tax the generosity of 
my audience unduly when I assert that the sentiments of 
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the combatants on both sides of that conflict were thor- 
oughly patriotic? Not in the spirit of apology or crimina- 
tion, but in illustration of the motive which actuated those 
who fought in opposition to Pennsylvania, I recur to the 
historical circumstances. Encumbered as they were with 
an institution harmful to themselves alone, which had been 
thrust upon their ancestors against unremitting protest; 
which had been augmented throughout the colonial period 
by the persistent agency of exterior governments and 
classes, insensible to remonstrance; and which had finally 
grown into proportions that rendered any external inter- 
ference with it hazardous to society; how could their effort 
to resist such interference be fairly ascribed to any other 
motive than an earnest patriotism? Would the world have 
respected our Southern soldiers, could they have respected 
themselves, if they had not resisted invasion with the reso- 
lution of patriots, and defended their homes and firesides 
with the bravery of American fathers, brothers, and sons? 

The wrongfulness of slavery may be conceded; but this 
we know, that the supposed victims of the institution were 
the only class in the community where it was, who profited 
by its maintenance. From fetish worshipping savages they 
became qualified for the high franchises of American citi- 
zenship. How my own people dealt with this institution, 
bore themselves toward it, and suffered and are still suf- 
fering from it, is for the judgment of history, to which we 
confidently and proudly appeal. For the purpose of the 
present occasion, this only need I maintain: that those who 
apparently fought for its continuance were actuated by 
no malice toward their adversaries, and solely by the 
promptings of a devoted patriotism. 

The war accomplished its object. Slavery was over- 
thrown; and compensation for the sorrows and desolations 
of the conflict, however inadequate, came in the fact of its 


360 Genesis and Birth of Federal Constitution 


overthrow. And though fratricidal, it has left, even in the 
cup of the saddest mourner, none of the dregs of hatred 
and malice. A grievous national evil has been uprooted; 
a great national benefaction achieved; and the consolatory 
truth recorded anew, that from the conflicts of patriots 
ever comes good to the republic. 

Was ever civil war followed by more cordial reconcilia- 
tion? Was ever internecine strife succeeded by fewer 
animosities? And to what is the restored peace of sections, 
so complete, more largely due, than to the pacific influence 
which the great institutions founded in 1789 had exerted 
before the occurrence of the conflict, and have continued to 
exert, with redoubled potency, at every moment since its 
termination? 

I have disdained to consider the power of the national 
government to crush out dissension: which it has in common 
with Russia, Prussia, and Great Britain. Its right and 
tenure of existence rest solely upon its capacity to fraternize 
the millions of freemen who own its allegiance, upon the 
catholic basis of moderated liberty, impartial justice, and 
equal laws provided by the men of ’89. 

The fame of John Marshall rests upon the part he had 
in establishing and solidifying the government which has 
been the subject of my inadequate laudations. His best 
memorial is that Constitution to which he gave power and 
authority wherever the territory of the United States ex- 
tends, and the stars and stripes of America float. From the 
convention of 1789 he received a parchment; and he made 
it the supreme law of States, the crucial law of laws, and 
standard of American legislation. The architects of 1789 
made the draft of an ideal structure; he erected the build- 
ing which they designed, of stanchly fitted timber, and 
of strength to withstand the shocks of revolution and the 
vicissitudes of time. 


Appendix 361 


JOHN MARSHALL’S YOUTH 


John Marshall was reared in the Piedmont County of 
Fauquier, Virginia, under the shadow of the Blue Ridge. 
His father was an agriculturist of exceptional intelligence 
and worth who possessed a landed estate of moderate pro- 
portions and value, and combined land-surveying with that 
noblest of occupations. This father was his first and prin- 
cipal teacher, conjointly with a mother who was the edu- 
cated daughter of an educated clergyman. It was in this 
manner he received instruction in the elementary studies 
usually pursued in primary schools, and was thoroughly 
grounded in the English classics. He had the benefit of but 
a single year’s tuition in a public academy; and that was in 
Westmoreland, the county of the Washingtons and Lees. 
He returned home to receive private instruction in Latin 
from an English clergyman who had taken charge of the 
parish to which his family was attached. He afterward 
enjoyed the advantage of readings in law under the direction 
of Chancellor Wythe at Williamsburg; and of lectures in 
natural, moral, and political science at William and Mary 
College, from President and Bishop James Madison, a 
cousin of the statesman. 

John Marshall was Virginia-born, of Virginia-born father 
and mother. He was the product of the social life, the 
intellectual and moral training, and the political and re- 
ligious thought of his native colony. Like Washington, 
Henry, Jefferson, Madison, and other leading men of his 
State, he became more conspicuous than the mass of his 
compeers; but he was only one of tens of thousands of 
men who were like him in moral, intellectual, and social 
characteristics. He came of Church of England stock; 
distinguished for loyalty to the English crown, allegiance, 
and faith. His nativity was in a colony founded for the 
English crown; by Englishmen proud of the English laws, 
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name, and church; who had come over the water, not as 
refugees or exiles, but as protégés and agents of the rulers 
and ruling powers at home. 

Memorials of the loyalty of the Virginian people to the 
royal personages and titled worthies of England are still 
to be read on the map of all that part of the State which 
had been populated before 1775. The colony itself was 
called Virginia, after that virgin queen who was its pro- 
jector. Elizabeth City, Elizabeth River, Jamestown, James 
City, Henrico, Prince Edward, Caroline, Charlotte, Louisa, 
King George, King William, Prince William, Williamsburg, 
William and Mary, King and Queen, Fluvanna, Rapidan, 
North Anna, South Anna, Gloucester, Lancaster, Westmore- 
land, Cumberland, Stafford, Fairfax, Buckingham, Rocking- 
ham, Brunswick, Mecklenburg, Lunenburg, Halifax, 
Amherst, Albemarle, Nelson, Pittsylvania, Fincastle, Bote- 
tourt are names which bespeak a loyalty as undiscriminat- 
ing as devoted. Such were the dominant sentiments, and 
such the political and social auspices, in and under which 
John Marshall was born and raised. 

Virginia having been a colony in which loyalty to the 
British crown and affection for the home country were the 
warp and woof of popular sentiment, to what must we 
ascribe the remarkable fact that at the time of Marshall’s 
majority she had assumed a leading and controlling part 
in the movement for separation? An exceptional cause 
must have existed for the extreme revolution which had oc- 
curred in her political sentiments. That cause is easily 
discovered. Through the avarice of crowned heads and 
leading officials in England, interested in the slave trade, 
and in maritime expeditons fitted out for its prosecution, 
the colony of Virginia, more than any other, had become so 
populated with Africans, that general alarm had come to 
pervade the community for the well-being of the colony 
and even safety of the social fabric. The mother country 
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refused to realize the degree of this appalling danger, and 
turned a deaf ear to the remonstrances which continually 
went to her on the subject. It was a danger that did not 
admit of vehement public discussion, and was, by that fact, 
the more paralyzing to the loyalty of the colonists. In 
other respects the grievances of Virginia were identical with 
/ those of the more Northern colonies. But in respect to this 
peculiar danger her grievance was cumulative, and was for 
that reason even more trying to her traditional loyalty. 


VIRGINIA’S GRIEVANCE 


An expression of it was made a prominent feature of Mr. 
Jefferson’s original draft of the Declaration of Inde- 
pendence in a paragraph containing these sentences: 


He has waged cruel war against human nature itself, violating 
its most sacred rights of life and liberty, in the persons of a dis- 
tant people, who never offended him, captivating and conveying 
them into slavery in another hemisphere, or to incur miserable 
death in their transportation thither... . Determined to keep 
open a market where men should be bought and sold, he has 
prostituted his negative for suppressing every legislative attempt 
to prohibit or restrain this execrable commerce. 


Mr. Bancroft says that “these words express precisely 
what had happened in Virginia, which, as well as other 
colonies, had perseveringly attempted to repress the slave 
trade; while the king had perseveringly used his veto to 
protect it.” 

Thus it appears, that on the part of Virginia the war of 
1776 was, like the later one of our own times, a war of self- 
protection from the same danger, returning in another form. 
History but repeated in 1861 the role of 1776. 


MARSHALL AS A SOLDIER 


John Marshall was born in 1755, and was just attaining 
his majority when the Declaration of Independence was 
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adopted. His twenty years of youth had occurred in the 
period when the minds and conversation of his elders were 
engrossed with the momentous topic of separation, and with 
the causes which were making it more and more inevitable. 
How could so clear and comprehensive a mind, thus daily 
tutored, have become other than thoughtfully solicitous for 
the reasons of the solemn measures then constantly de- 
bated? In this period of anxious thought, this epoch of 
momentous problems, he was too young to be more than a 
listener. He was fifty years younger than Franklin, twenty- 
two than Washington, twenty than Adams, nineteen than 
Patrick Henry, twelve than Jefferson, and four than Madi- 
son. In his twentieth year he had been of the first to 
enlist in the Continental Army, and he remained in the 
field as a private or captain until active hostilities had 
ceased. 

As member of a company of which his father was captain, 
he fought against Lord Dunmore in the battle and victory 
of Great Bridge, in 1775. His command soon repairing 
to Washington’s army, he was in the battles of Iron Hill, 
Brandywine, Germantown, and Monmouth. He was with 
Washington in the bitter winter at Valley F orge, and was 
assigned by him, though a mere youth, to important special 
duties. His cheerful and joyous nature relieved the de- 
spondency and gloom of that dark crisis of the Revolution. 
He was with Mad Anthony Wayne at the storming of 
Stony Point, and was in the engagement at Paulus Hook. 
He was a prompt, diligent, faithful, cheerful, brave, and 
self-sacrificing soldier, throughout a camp life of four years. 

It was in consequence of his being engaged with these 
humble and patriotic duties, that he failed to be associated 
in the public councils with the statesmen of the Revolu- 
tionary period. 

But the close of the war found him attained to the age of 
manhood, qualified and equipped to take his destined part 
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in the great work of devising a plan of national government, 
and imparting to it the guarantees of enduring stability. It 
was then that, standing shoulder to shoulder, and moving 
side by side with James Madison, their mother State began 
to contemplate with pride and felicity the conspicuous con- 
duct and beautiful character of two of the most talented 
and conscientious statesmen that ever labored for the wel- 
fare of America. 


MARSHALL AT THIRTY-TWO 


Marshall was thirty-two years old when the convention 
of ’87 met in Philadelphia to devise a scheme of national 
government. Men who had already achieved exceptional 
prominence in his State were delegated to represent her 
there, and he was prevented, by the misfortune of being a 
young man, from being chosen as a member of that histori- 
cal body. It is well known that the Virginia plan of Union 
was the one that was preferred, and with judicious modifica- 
tions, adopted at Philadelphia; and it is one of the enigmas 
of American history, that when this plan of Virginia came 
to be submitted for ratification, it encountered a more 
determined and formidable opposition from herself than 
from any other State. It was as a member of the State 
convention, called at Richmond in 1788, to decide whether 
or not Virginia should enter the proposed Union under the 
Constitution promulgated at Philadelphia, that Marshall be- 
gan the brilliant civil career which made his name one of 
the most conspicuous in American annals. As coadjutor 
with Edmund Randolph, Madison, and others in advocat- 
ing in convention the ratification of the Constitution, he was 
brought into ardent contestation with a formidable array of 
renowned men, headed by Patrick Henry, George Mason, 
and William Grayson—men who undoubtedly for a time 
represented a majority of the body. It is difficult to dis- 
cover in the published arguments of those who were opposed 
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to ratification, sufficient grounds for their resistance to a 
measure of such obvious expediency and necessity as that 
of the Union of the American States. Only by reading 
between the lines of those debates can we discover the real 
cause of opposition, the monstrum horrendum which filled 
the breasts of some of the best patriots of the day with 
apprehension of the danger that would result from merging 
a commonwealth filled with African slaves into such a 
union, under such a government, as was proposed. They 
felt that the exclusive right of the domestic government to 
deal with this dangerous institution, exempt from external 
interference, was a right essential to self-preservation, and 
would ex necessitate rei be jeopardized if the State should 
pass under the dominations of a national government in- 
vested with control over matters of general welfare. While 
Madison and Marshall shared intensely in these appre- 
hensions, yet they had such faith in the conservative in- 
fluence of national institutions, and such confidence in the 
beneficent spirit and policy which would inspire the general 
government, that they were content rather to run the hazard 
of that single danger, than to leave the country a prey to 
the local jealousies, rivalries, and animosities that would 
have full course in separation, and might become in all 
quarters, bitter enough, as described by Ellsworth, to make 
a “Tophet of the universe.” Here was a signal manifesta- 
tion of that faith in the catholic influence of national in- 
stitutions, which was displayed in the character of Marshall 
throughout his civil and judicial career. It was impossible 
that such a character and such talents as his should not 
have exerted a great influence in the Virginia convention 
of 1788, and his contemporaries united in ascribing to him 
a large share in bringing that body to a vote for ratification. 
The action of Virginia upon the question was equivalent 
to the acceptance of the Constitution by the States yet 
undecided, which soon occurred; and Madison and Mar- 
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shall, the favorite sons of their mother commonwealth, at 
once took rank among the most conspicuous statesmen of 
the Union. 


HIS EARLIER PUBLIC SERVICES 


A seriatim recital of the details of the life of John 
Marshall would not befit the present occasion. The inter- 
esting biography of Mr. Flanders, the tasteful and affection- 
ate pen picture drawn by Judge Story, the eloquent eulogy 
pronounced shortly after his death by your own Horace 
Binney, and the recent scholarly oration delivered at the 
unveiling of his statue at Washington by Mr. Rawle, an- 
other Pennsylvanian, have rendered useless the repetition 
of a story so well and so often told. A rehearsal of it by 
me would be like an attempt to gild refined gold. How 
he married a beautiful and delicate girl of Richmond who 
was the object of a tender and affectionate care which was 
the uppermost thought of a busy life—how he moved from 
Fauquier to Richmond, the more successfully to pursue 
the profession whose members in two hemispheres honor 
him as one of its most illustrious ornaments; how he was 
continually called upon to serve the city of his residence in 
the legislature of the State, and responded at personal sacri- 
fice as long as a sense of duty seemed to enforce the appeal; 
how, in the conduct of suits involving large amounts and 
questions of rare difficulty and novelty, he held rank as 
leader at a bar second in learning, talent, and reputation 
to no other in the newly united States; how, at the personal 
solicitation of Washington, leaving with reluctance this 
congenial and lucrative theater of intellectual gladiation, he 
entered the halls of Congress, and became there a leader 
among the intellectual giants of those days; how he was 
sent by President Adams as envoy extraordinary and min- 
ister plenipotentiary to the Directory of France, where this 
honest servant of a virtuous republic, when approached 
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with the coarse intimation that he could not obtain a 
hearing unless the doors of audience were first opened by 
a douceur to the wretches with whom he was to treat, 
rejected the overture and returned home, to receive the 
plaudits alike of political foes and friends; how he was 
shortly afterward offered two places in the Cabinet of the 
President, and declined them; how he subsequently ac- 
cepted the office of secretary of state, and left on file in that 
department a series of state papers which have been guiding 
landmarks in the foreign policy and diplomacy of our coun- 
try ever since; how, from secretary of state, he was elevated 
to the exalted position of chief justice of the United States 
—these things are part of the public history of our country 
known to every citizen of intelligence. 


PRIVATE AND SOCIAL VIRTUES 


It would be interesting also to dwell upon his private and 
social virtues which threw a charm around his fireside and 
domestic life; upon the rare combination of probity and 
wisdom uniformly manifested in his public and personal 
conduct; upon the natural dignity and considerate propriety 
that marked his whole deportment; upon his love of truth 
and deep sense of moral and religious obligation; his love 
of home and taste for the pleasures of the domestic circle; 
his respect, courtesy, and kindness for the female sex; his 
benevolence and charity which was an innate sentiment of 
heart—but these personal traits have been so delicately 
and graphically depicted by his most intimate associate 
upon the bench that a repetition of them would but dull the 
picture. 

It is reasonable to conjecture that if Marshall had not 
been transferred from political life, he would have suc- 
ceeded Monroe in the Presidency. It was the good fortune 
of the country that he was assigned to another field of 
duty. It was no disparagement of the two chief justices 
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who had actually occupied the seat before him to say that 
they had been little felt in the exercise of the functions of 
the high position which they held. Courts of justice can 
only act through the medium of pending suits, and possess 
no other function than that of pronouncing judgment in 

cases at law and in equity submitted for adjudication. In 
- the first years of the national government but few cases 
could arise under conditions which brought them within the 
jurisdiction of the Supreme Court. They were so few in 
the time of Jay that even while holding the office of chief 
justice he went abroad on a protracted foreign mission. 
Judge Ellsworth, to whom the country owes the judiciary 
act of 1789, which was, second only to the Constitution it- 
self, “the most wonderful work ever struck off at a given 
time by the brain and purpose of man,” was on the bench 
too short a time, before his own mission to France, to deal 
with more than the few important cases that had matured 
for his consideration. Judge Marshall ascended the bench 
in full time, untrammeled by precedents, to settle the prin- 
ciples which should govern the decisions of the Supreme 
Court on the important questions which were just begin- 
ning to come under its jurisdiction. 

The proprieties of the occasion forbid my indulging, 
before an audience of laymen, in a technical exposition of 
the principles of political and constitutional law which 
Judge Marshall enforced in the high office of chief justice. 
The more important of his decisions went searchingly into 
the theory and character of the national government, into 
the correlative powers of the State governments, and into 
the rights and duties of the States and nation toward each 
other. 

I need not premise that two distinct theories touching the 
powers of the national government were respectively main- 
tained by the two great political parties of Judge Marshall’s 
day. To use his own language, one of them “contemplated 
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America as a nation, and labored incessantly to invest the 
Federal government with powers competent to the preserva- 
tion of the Union. The other attached itself to the State 
governments, viewed all the powers of Congress with 
jealousy, and assented reluctantly to measures which would 
enable the head to act in any respect independently of the 
members.” 

Judge Marshall belonged, from the beginning, to the 
party which insisted upon strengthening the Federal Gov- 
ernment. He believed in his conscience, that the intention 
of its authors was to establish a strong government of 
independent powers and resources, and that the interests 
of the country required an effectuation of that intention. 
He ascended the supreme bench thoroughly infused with 
this preconception; and, possessing the courage of his con- 
victions, he interpreted the Constitution in accordance with 
what he conceived to be its real design. It may not occur 
to the superficial student of the controversy which so long 
divided opinion between the champions of State sovereignty 
and Federal supremacy to inquire what was the underlying 
sentiment which animated the party who, for three- 
quarters of a century, resisted every measure tending to 
increase the strength and independence of the Federal 
Government. It had its principal seat and constituency in 
the Southern States, and its prime object was the protection 
of the slave institution from external interference. Mr. 
Madison defined the line of adverse opinion when he said, 
in the Convention of 1787, “the States were divided into 
different interests, not by their difference in size, but by 
other circumstances; the most material of which resulted 
partly from climate, but principally from the effects of 
their having or not having slaves. These two causes con- 
curred in forming the great division of interests in the 
Southern United States. It did not lie between the larger 
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and smaller States; it lay between the Northern and 
Southern.” 


THE QUESTION OF SLAVERY 


Parties fornicd themselves at the outset on this question 
of slavery. The Federalists, under Washington, espoused 
the cause of Union and Nationality. The Republicans first 
opposed the Union, and then, as a means of protecting the 
peculiar interests of the South, asserted the doctrines of 
State Rights, and promulgated, chiefly in the interests of 
slavery, the tenets of that political school. 

The mission of the State Rights party from the beginning 
of the Union was to defend the institution of slavery. In 
fulfillment of the mission it advanced the doctrine that the 
States were independent sovereignties, that the Union was 
but an alliance between sovereignties, and that therefore 
no set of States had a right to look into the internal economy 
of another set of States. The object was to relieve the 
conscience of the North from any sense of responsibility 
on the score of slavery, and to prevent any interference by 
the States exempt from slavery in the internal management 
of those encumbered with the institution. It was a con- 
servative theory maintained for a patriotic purpose. 

For a time the doctrine answered its object. When the 
Union was originally formed the North and South were in 
equilibrium, having about equal political and material 
strength. At first there were no great physical agencies, 
like railroads, steamboats, and telegraphs, operating to 
annihilate distance, to compact widespread territories, and 
to consolidate the interests of extended regions. 

But in course of time, the effect of these great mechanical 
agencies was to undermine the local powers of the States, 
and to nationalize the Union. And, as the interests of the 
country grew more and more national, and the public mind 
became more and more favorable to national ascendancy, 
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the conscience of the nation grew more and more averse to 
slavery. So that, by the year 1860, of all the population of 
the United States, twenty-five millions of whites were op- 
posing and only six millions of whites upholding the 
institution. 

Under the pressure of these circumstances, the State 
Rights party had for some time felt that their doctrine could 
no longer serve the purpose of protecting the slave insti- 
tution. Its fortunes were felt to be desperate, and its case 
to require an extreme remedy. 

There was but one recourse for the protection of the 
institution, and that was secession. It was tried, and we all 
know what the result proved to be in 1865. Slavery was 
completely abolished. The Union was nationalized. There 
was no slave institution left to defend. There was no fur- 
ther use for the doctrines of State rights in their extreme 
application, and the nation entered upon a new career. 
How fortunate was it that a war with some European power 
was not pending when secession was thus ventured upon! 

With the experience of these later events in mind, how 
vividly do the dangers which beset the Union in the 
adolescent period of its existence present themselves to the 
vision! That the Union should have been formed at all is 
marvelous in the extreme—that it should not have perished 
in the early years of its existence seems little less than a 
miracle due to a Providence ever benignant to our country. 


MARSHALL’S GREAT WORK 


The disturbing force which in 1861 eventually accom- 
plished a temporary dissolution of the Union on the line of 
slaves or no slaves had been felt potentially in obstructing 
its original formation, and, after this event, in embarrassing 
the efforts of Washington’s school of statesmen to give 
vigor, authority, and paramount sovereignty to its govern- 
ment. Against this force Judge Marshall found himself 
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constantly arrayed; and it is largely due to his cogent rea- 
soning and unfaltering courage, both in legislative debate 
and in lofty deliverances from the supreme bench, that the 
edifice of our national government was firmly compacted 
in its framework, and fitted to withstand the formidable 
hostilities which constantly beset it. His conspicuous ac- 
tivity and efficiency in the task which seemed providentially 
assigned to him, of confirming to the national government 
the functions granted by the Constitution, brought him 
into painful antagonism with the most honored and popular 
men of that portion of the Union of which he was a native 
and devoted citizen. Whenever he was at home, he found 
himself in an atmosphere of opinions adverse to those in 
which his convictions held him, and he felt keenly the dis- 
agreeable incidents attending such a state of affairs. Yet, 
nerved by rectitude of purpose, and thrice armed in the 
faith that his cause was just, his course knew no variable- 
ness nor shadow of turning; and his conduct in the great 
office of chief justice furnishes the most conspicuous ex- 
ample, in judicial history, of courage enlightened by 
vigorous intellect, overcoming influences the most imposing, 
formidable, and persuasive that ever codperated to swerve 
a great jurist from the path of duty. It is fortunate that, 
although living and dying a slaveholder, he yet gave the 
best energies of his life to strengthening a government for 
which that class of citizens felt and inculcated an unyielding 
jealousy. It was fortunate for the country that so able a 
man, occupying for a third of a century the controlling office 
of chief justice, should have entertained the political 
opinions on which he acted. How he came to espouse them 
was best explained when he wrote: “I am disposed to 
ascribe my devotion to the Union and to a government com- 
petent to its preservation, at least as much to casual cir- 
cumstances as to judgment. I had grown up at a time when 
the love of the Union and resistance to the claims of Great 
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Britain were the inseparable inmates of the same bosom; 
when patriotism and strong fellow feeling with our fellow- 
citizens of Boston were identical; when the maxim ‘United 
we stand, divided we fall,’ was the maxim of every orthodox 
American. I had imbibed these sentiments so thoroughly 
that they constituted a part of my being. I carried them 
with me into the army, where I found myself associated 
with brave men from different States who were risking life 
and everything valuable in a common cause believed by all 
to be most precious; and where I was in the habit of con- 
sidering America as my country, and Congress as my 
government.” Such was his own explanation of the manner 
in which, though Virginia-born, he was a Federalist intus et 
in cute. Yes, “the Union and a government competent to 
its preservation,’ were the fond creed of his entire. public 
life. Yes, “America is my country,” was the sentiment 
which inspired alike the young soldier at Valley Forge and 
the chief justice at Washington. 

After thirty-four years of service in the most exalted 
position known to our laws, in the metropolis of your own 
State, at the advanced age of eighty, he who had been the 
chief instrument in making the national government ‘“‘com- 
petent to the preservation of the Union,” died the peaceful 
death of a Christian and patriot. A President of the United © 
States, speaking of him, has condensed a volume of 
eulogium in a single sentence: “He found the Constitution 
paper, and he made it a power; he found it a skeleton, and 
he made it flesh and blood.” 

His principal glory is the Constitution, to which he gave 
life and power; and John Marshall, the patronym of the 
noble college which you have called in his honor, is a name 
that will ever be associated with the strength, stability, and 
grandeur of the American Union. And as that Union has 
now been relieved of the danger which attended its birth 
and imperiled its existence for nearly a century, let us 
hope that its destiny shall be to endure for all time. 


GEORGE WYTHE 
By Rosewell Page, Lt. D. 


THERE has just been erected in St. John’s churchyard a 
granite monument whose bronze inset contains the state- 
ment of the birth and death of George Wythe, the jurist and 
statesman, and that he was “The teacher of Randolph, 
Jefferson, and Marshall. First professor of law in the 
United States. First Virginia signer of the Declaration of 
Independence.” 

Although more than one hundred years have elapsed 
since the death of Chancellor Wythe, at his home near 
Fifth and Grace streets, Richmond, and this stone is the 
first marking of the place where his mortal remains were 
laid, not since Plato’s time, perhaps, has any teacher been 
made more illustrious, judged by the performance of his 
disciples. Like so many other great men of Virginia, his 
name and work, illustrious as they were, are almost for- 
gotten. 

He lived in a great age and measured up greatly to its 
requirements. 

His grandfather, Thomas Wythe, had come from Eng- 
land in 1680 and settled in the county of Elizabeth City, 
where he married Anne Shepherd, daughter of John Shep- 
herd. His father was Thomas Wythe of the same county, 
for which he was a burgess from 1718 to 1726. His 
mother was Margaret Walker, daughter of George Walker 
and granddaughter of Rev. George Keith. By these strains 
he was associated with two of the most notable families in 
Virginia, from the former of which have come writers, 
explorers, and statesmen, and from the latter have come in 
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our own time the late distinguished president of the Court 
of Appeals, Judge James Keith, and other notable Vir- 
ginians of that name still residing in northern Virginia. 
There is a question, I am told, as to the Keith relationship 
as set out. 

George Wythe was born in 1726 and belongs to that 
array of great men taught by their mothers. He attended 
William and Mary College and studied under his uncle- 
in-law Stephen Dewey in Prince George County. He set- 
tled in Williamsburg, where he reached distinction at the 
bar and in 1754 was appointed attorney general by Gover- 
ner Dinwiddie in the absence of Peyton Randolph. He 
succeeded Armistead Burwell as a burgess from the city of 
Williamsburg which he represented until 1756. He moved 
to Spottsylvania County for a short time and married Anne 
Lewis, a daughter of Zachary Lewis. In 1758 he was back 
in Williamsburg and served as a burgess for the college 
until 1761. 

In that year he returned to Elizabeth City and was 
burgess for that county until 1769. 

In 1765 he opposed Patrick Henry’s resolution on the 
Stamp Act as being premature; though, in June, 1765, he 
was on the committee of correspondence and protested 
against the Stamp Act, and had drawn the remonstrance to 
the House of Commons which was adopted by the House of 
Burgesses in 1764. “In the Norton correspondence (Tyler’s 
Quarterly, Vol. III, No. 4, p. 289, April, 1922) Wythe is 
shown writing from Williamsburg in the summer of 1768 
ordering eight or ten gallons of the best arrack in carboys 
properly secured, and some gardenseed, an elegant set of 
table and tea china, with bowls of the same of different 
sizes, decanters and drinking glasses, an handsome service 
of glass for dessert, four middlesized and six lesser dishes, 
and three dozen plates of hard metal, 100 skins of writing 
parchment prepared for enrolling our acts of Assembly on, 
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several bundles of bed quilts, two pieces of blanketing, 
and as many of rolls for servants, 10 or 12 pairs of shoes 
and two slippers for himself, and one or two other articles, 
and a bonnet for Mrs. Wythe. Also an handsome well 
built chariot, with the device sent painted on it, as well as 
, a copper plate with the arms of Virginia neatly engraved, 

and some impressions of them to be pasted on books belong- 
ing to the House of Burgesses.” In 1775 he was clerk of 
the House of Burgesses in which year he was elected a 
member of Congress. In 1776 he was a member of the 
Congress which signed the Declaration of Independence 
written by his former pupil, Thomas Jefferson, and in the 
same year he was on the committee to revise the law of 
the commonwealth of Virginia—a position which he was 
well qualified to fill not only because of his great learning 
and familiarity with the law and public affairs but because 
he had been the compiler of the Code of 1769. 

In 1777 he was Speaker of the House of Delegates and 
in the same year was one of the three judges of the Chan- 
cery Court established by law. In 1779 he was professor 
of law in William and Mary College, and it is said that he 
was the first professor of law in the United States. It is 
also said of him that he was the first judge to rule an act 
of the General Assembly as unconstitutional. 

In 1787 he was elected a member of the convention 
which met in Philadelphia and adopted the Constitution of 
the United States, but like Dr. McClurg he was not present 
when the Constitution was signed. Inasmuch as Edmund 
Randolph and George Mason who were present refused to 
sign, the three Virginia deputies who did sign it were 
George Washington, John Blair, and James Madison, Jr. 

In 1789 George Wythe resigned the professorship of law 
in William and Mary College and became the sole chan- 
cellor of the State by which title he is best known. In 
1788 he was vice president of the Virginia convention 
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which ratified the Constitution of the United States, Ed- 
mund Pendleton being the president. That convention met 
on the second of June, 1788. 

The Virginia members of Congress who signed the Dec- 
laration of Independence were George Wythe, Richard 
Henry Lee, Thomas Jefferson, Benjamin Harrison, Thomas 
Nelson, Jr., Francis Lightfoot Lee, and Carter Braxton. 
Maryland signed just above them and Pennsylvania just 
after them. There are well-known stories told of the grim 
pleasantries of the members at that instant. One is that 
as Charles Carroll of Maryland signed his name, which is 
just above that of George Wythe, to that immortal docu- 
ment, some one observed “Carroll, they’ll never catch you; 
there are so many Charles Carrolls in Maryland”; where- 
upon that gentleman took up the pen and added “of Car- 
rollton.” Another story is that as the Pennsylvania delega- 
tion were signing some one remarked, “We must all hang 
together!” “Or else we all hang separately,” replied 
Benjamin Franklin. 

We can well imagine how that distinguished group of 
Virginians respected the character of George Wythe when 
an examination of the signatures shows that his name stands 
first as already mentioned: above that of Thomas Jeffer- 
son, the author of the paper himself; above that of Richard 
Henry Lee, the Cicero of the Revolution; above that of 
Thomas Nelson, Jr., who had brought from Virginia the 
resolutions of the Virginia convention directing Virginia’s 
‘ representatives in Congress to declare for independence; 
which resolutions had been drawn by Patrick Henry and 
offered by himself. I love to think that the Virginia dele- 
gation stood back to yield precedence to the great man 
whom they and the people of Virginia in common, so 
greatly loved and revered. 

In preparing this sketch of Chancellor Wythe I have 
considered the great work that he did as judge of the High 
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Court of Chancery where his opinions rank with those of 
his great pupil, John Marshall, who owed so much to him 
in what he did in establishing the Constitution of the 
United States; for it was in the convention of 1788 al- 
ready referred to as having met in Richmond to ratify the 
Constitution that George Wythe as chairman of the com- 


“mittee of the whole offered the resolution for the adoption 


of the Constitution of the United States by that convention. 


NOTES OF CASES 


I have been fortunate enough to have in the making of the 
following notes, the volume of Wythe’s “Reports” formerly 
owned by Judge Peter Lyons, on which Judge Lyons has in his 
own hand marked and commented upon the “comments” of 
Chancellor Wythe. Judge Lyons represented the Parsons in the 
“Parson’s Cause” at Hanover when P. Henry emerged into his- 
tory. After Judge Pendleton’s death he was president of the 
Court of Appeals, which at that time was composed of Presi- 
dent Edmund Pendleton, Peter Lyons, William Fleming, Paul 
Carrington, James Mercer. November 12, 1793, Henry Taze- 
well qualified in place of Mercer who died during the term. 
March 15, 1796, Spencer Roane qualified in place of Henry 
Tazewell, resigned. 

In 1779 Judge Lyons was judge of the General Court, and ex 
officio judge of the Court of Appeals. In 1789 he was judge of 
the New Court of Appeals of five judges. In 1803, president on 
death of Judge Pendleton. 


Decisions of Cases in Virginia by the High Court of Chancery 
with Remarks upon Decisions by the Court of Appeals, 
reversing some of those Decisions. 

Copyrighted by George Wythe 
Title of Book 1795 
Richd, Printed by Thomas Nicholson, MDCCXCV. 


(I give the comments of the 


William Dawson, plff. P..110 
Reporter, RP). 


an 
Beverley Winslow, deft. 


“This doctrine is not peculiar to us nor to our times. In Athens, 
the sentences of their diallacterioi, who were judges chosen by 
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the parties, differing from other arbitrators only in being sworn, 
were not reversible, as we learn from the Oration of Demos- 
thenes against Midias.” In “Wilkins vs. Taylor” Note, “Why 
Gordian Knot,” “the touxnoutas amadzas ho desmos,” etc. 


In note to 
Devisme & Smith, London Merchants, 
Vs. do., p. 134 
Henry Martin & Co., London Merchants, 
Wythe, the reporter says: 


The writer of these notes, differing in this point with three 
capital English judges, is aware that he will be regarded with 
a fastidious eye by men whose veneration for the Westmoas- 
terian oracles is equal to the veneration of the ancients for the 
dodonean and delphic oracles; but when he has reason, the only 
despot to which he professeth unconditional submission, on his 
side, he will venture to differ with any man. 

Wythe disapproves the determination in the case between 
Solomons vs. Ross for these considerations, etc. 

In Farley vs. Shippen (do., p. 142) the Court of Appeals 
say, “When out of empires violently dismembered (which was 
the case between America and Great Britain) separate, and 
independent nations are formed, such of the evils which must 
happen, both during the conflict and after it, may be cured by 
treaties between nations when tranquility is restored, more 
humanely than by fulminating the panoply of escheats, for- 
feitures, and confiscations, involving in distress and ruin many 
people on both sides innocent, otherwise than by a fiction, of 
the injuries which caused the separation.” 

To the above statement the great Chancellor Wythe adds as a 
note: “May we not hope the period not to be far distant, 
when the regum ultima ratio will give place to modes of dis- 
ceptation, rational, just and humane for terminating national 
differences of every kind? What nation, by their example, is 
fitter than Americans, to recommend those modes!” 

In Hinde vs. Edmund Pendleton and Peter Lyons, Admrs. 
of John Robinson, (do., p. 146) The court deals with by- 
bidding at a sale of slaves, saying “he bid the pretium affectionis 
which is unlimited and which was therefore—What the By- 
Bidder and His prompter pleased!” 
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The chancellor’s note is ‘‘Men most commend him who most 
deceives them, because 


““T)oubtless the pleasure is as great 
Of being cheated as to cheat.’ 


as Butler hath observed, when they are cheated out of their 

senses only; but when by a deception they are injured in their 

ale they are not disposed to commend him who deceived 
em. 

In Edmund Pendleton vs. Thos. Lomax (do., p. 90) Wythe 
says as to a divided court, in a criminal prosecution being 
an acquittal of the accused. ‘“®schylus in his Eumenides in- 
forms us that such was the dictate of Minerva in the case of 
Orestes, when there was the same number of judges on each 
side, when he was tried for slaying his mother.” 

In Rose against Pleasants and others (do., p. 153) as to the 
valuation of land in tobacco by tobacco inspectors: 

After citing extracts from the opinion and decree of the 
Court of Appeals, there is added by the chancellor: 

A commentary upon this opinion and decree. 

(Quoting). “There is error in the said decree.” We adds 
bitterly, “That decree surely was not erroneous entirely, al- 
though it was reversed entirely.” 

(Quoting). “The parties having chosen certain persons to 
value the land purchased, none others could, without their 
mutual consent, be substituted to perform the same.” 

Wythe adds, “but upon this principle the Court of Appeals 
are supposed to have deviated in a subsequent part of their 
decree.” 

(Quoting). “The power delegated to those persons was merely 
to value the land, and not to adjust the accounts, or settle other 
disputes, between the parties.” 

Wythe adds, “one of the reversed decrees set aside every- 
thing that those persons did, and the other approved nothing 
more of what they did than that part which the correcting 
decree established; namely, the valuation of the land in stirling 
money.” : 

(Quoting). “No time being fixed for the valuation to be 
made, etc., it ought to be governed by circumstances at the time 
of making the valuation, and not at the time of the contract, 
and no objection arises from the situation of the country, etc.” 

Wythe adds, “the persons appointed by the parties to value 
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the land in tobacco compared the values of land and tobacco 
with stirling money, and declared the value of so much tobacco 
to be equal to the value of the land, because those articles 
being each equal to the same quantity of stirling money are 
equal to one another.” 

(Quoting). “What the valuers did in adjusting the accounts 
between the parties was not only void in exceeding their powers, 
but improper in the exercise of what they assumed in their 
allowing credits to Mr. Ross, etc.” 

Wythe adds, “For the same reasons these credits are dis- 
allowed by the reversed decrees.” 

(Quoting). “Neither law nor custom do warrant the scaling 
of a tobacco payment made in discharge of a tobacco debt.” 

Wythe adds, “this part of the correcting decree ministereth 
occasion to enquire whether the debt in this case which is con- 
fessed to have been originally a tobacco debt after what had 
happened remained a tobacco debt... . The-men chosen... 
perform the business in such a manner, that the Court of Appeals 
annihilate the part relative to the conversion of the money into 
tobacco, establishing the other part of the referee’s act, that is, 
in money.” 

After citing another long paragraph from the opinion of the 
Court of Appeals, Wythe adds briefly: “Between this paragraph 
and any sentiment in the reversed decree no discrepancy ap- 
peareth.” 

To another paragraph of the opinion he adds, “When a case 
like this shall be shown, perhaps a precedent for the reversed 
decree may be shown.” 

In reply to another statement in the opinion, he adds, after 
referring to what was uncertain in the testimony before the 
lower court. 

“Whosoever can show what else would be done with it, 
erit mihi Magnus Apollo.” 

He then goes into logarithms as to the four cases in compound 
interest, to prove how, when principal, time, and rate of interest 
are given, to find the amount, at the end of that time, at com- 
pound interest. 

In Hill vs. Gregory and Braxton vs. Gregory (do., p. 15), 
quoting the opinion of the Court of Appeals, Wythe adds “the 
doctrine contained in the proemium to the latter decree, was not 
controverted in the present case, nor is recollected to have been 
controverted for almost two centuries before it in any case, 
and is thought not to have required at this day grave dis- 
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cussion and the sanction of solemn decision” (as to relief in 
equity against mistake or accident and of unconscionable and 
oppressive use of a judgment at law made by one party to an 
agreement recovered against another). 

Then he adds, “The words “there is no error in so much of 
the said decree (that is, the decree of the high court of chan- 


)cery) as sustains the suit for relief”? seems an approbation of 


something done by the judge of that court in sustaining the 
suit for relief: but if by any effort of him the suit for relief was 
sustained, the effort must have been like the vis inertiw, for it 
was as inert in sustaining the suit for relief as the ground 
whereon the Capitol stands, is inert in sustaining that edifice.” 

Again, the chancellor in his comment on the opinion of the 
Court of Appeals, says, “The agreement included in this opinion 
is an enthymema, an imperfect syllogism, in which one proposi- 
tion is suppressed. If the agreement be cast in the figure of a 
perfect syllogism, the major proposition would be by law, if 
a debitor, who oweth money on several accounts making pay- 
ments, do not at the times of payments, or before, direct in 
which of those accounts, the payments shall be entered to his 
credit the creditor may enter the payments to the credit of the 
debitor in any other account subsisting between those parties. 

“The minor proposition would be: But Carter Braxton who 
owed the money on several accounts, viz, on account of bills of 
exchange, protested, and on account of a bond, making pay- 
ments, did not at the time of payments, or before, direct that 
to his credit, on account of the protested bill of exchange, the 
payments should be entered. And the conclusion would be: 
therefor the creditor, Fendal Southerland, might enter the pay- 
ments to the credit of the debitor, Carter Braxton, on account of 
the bond. With this conclusion the reversed decree accorded. 

“Tt is said to be erroneous, and if it be so, it must be erroneous 
either because the major proposition is false; or because the 
minor proposition is false; for if those premises be true, the 
conclusion is unavoidable; and the decree according with it 
cannot be erroneous.” : 

He goes on to analyze the opinion, using the same inexorable 
logic as follows: “The two paragraphs contain four distinct 
propositions: but between any one of them and the conclusions, 
or any one of the conclusions, or between all the propositions 
and all or any of the conclusions doth not occur one single 
instance of a middle term to connect the extremes together.” 
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After supplying the middle term which results in the con- 
clusion different from that found by the Court of Appeals, he 
adds: 

“By what form of ratiocination can one or two, or all of the 
conclusions mentioned be deduced from that proposition? If 
neither, why was it stated?” 

In Maze vs. Hamilton (do., p. 44) the chancellor says: “The 
judge of the High Chancery Court who is bound to adopt the 
decrees of the Court of Appeals, register them, and enforce 
execution of same, when he performing this duty, in such an 
instant as the present, where the sentence for which he is com- 
pelled to substitute another, was the result of conviction, 
imagines his reluctance must have in it something like the 
poignancy which Galileo suffered when having maintained the 
truth of the Copernican in opposition to the Ptolemaic System, 
he was compelled by those who could compel him to adjure that 
heresy.” : 

In the same case under the head of “Commentary” after 
quoting a paragraph of Judge Pendleton’s decision, he writes 
“instead of this farrago of text and gloss, let the unsophisticated 
words of the act be substituted.” ... And further, quoting, 
he adds, “This may pass for demonstration with those who have 
Sagacity to discern a concatenation of the arrangement with 
what is said to be shown by it.” And when the Court of 
Appeals said: “I am sure the interpretation is more natural, 
more proper, etc.,” he adds: ‘Confidence cannot determine what 
interpretation is more natural, etc., with the principles of 
justice.” 

In his “Remarks” to “Williams vs. Jacob and Wife” (do., p. 
49) he says: with reference to the act of the General Assembly 
from which any man with a military warrant might extrude the 
proprietor . . . in his anguish of soul, he could only “bewail 
his misfortune in some such terms, perhaps, as dulcia linquimus 
arva and mutter to himself, Impius haec tam culta novalia miles 
habebit?” 

In Burnsides vs. Reid (do., p. 50), the chancellor says in a 
note, “The climax of rights here attributed to the statute seems 
to have been fabricated by companies of land mongers, who, 
not content with the extravagant license granted them by orders 
of council, perhaps as beneficial as if they had been boundless, 
wished to convert them into monopolies.” 

On page 53 he adds, under “Remarks,” “The decree is ad- 
mitted to be erroneous by him who delivered it, and who de- 
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clared, at the time, that it did not accord with his own opinions; 
but that it was congruous, as he believed with the sentiments of 
the Court of Appeals, he was mistaken; but, perhaps to avoid 
such a mistake will not seem easy to one who peruseth the re- 
versing decree, and endeavoreth to connect the conclusion with 
the premise.” 

He further adds, “this naughty decree . . . is repeated al- 


* most literally although it is said to be reversed entirely.” 


In Roane et al. vs. James Innes, Attorney General; Jacquelin 
Ambler, Treasurer; and John Pendleton, Auditor (do., p. 68) 
the chancellor’s note is, “By this doctrine, the officer who was 
thus unluckily discharged would have the thirst of Tantalus. 

“Nee bibit inter aquas, nec poma natantia carpit, Petronius 
Arbiter.” 

In Hilton vs. Hunter (do., p. 88), he says, “This specimen 
of refutation seemeth not less happy than compendious. It is 
economical; for by it are saved the expenses of time and labor 
requisite, in a dialectic investigation which is sometimes per- 
plexed with stubborn difficulties. It is a safe mode; for fallacy, 
if it exists in the refutation, cannot be detected.” 

The year after George Wythe had signed the Declaration of 
Independence, there was born in the County of Hanover in the 
parsonage of a Baptist minister, a man child, who was to become 
perhaps the most famous citizen of the United States in his 
time, Henry Clay by name. When a youth of sixteen he wrote 
in the clerk’s office in the city of Richmond and there formed 
the acquaintance of the great man of whom I am writing who, 
at that time, presided over the court of which Peter Tinsley, 
Esq., was clerk. The judge invited young Clay to his house, 
who nearly fifty years afterward wrote of him, “My first ac- 
quaintance with Mr. Wythe was 1793 in my sixteenth year, 
when I was a clerk in his court and he then probably three 
score and ten. His right hand was disabled by gout or rheuma- 
tism and I acted as his amanuensis and wrote the cases he 
reported. It cost me a great deal of labor. Not understanding 
a single Greek character, to write citations from Greek authors 
which he inserted in the copies of his report sent to Mr. 
Jefferson, to Samuel Adams, and one or two others I copied them 
by imitating each character from the book. 

“Mr. Wythe was one of the purest and best and most learned 
men in classical lore that I ever knew... . His countenance 
was full of blandness and benevolence and he made in salutation 
to others the most graceful bow that I ever witnessed.” 
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Of Chancellor Wythe, Jefferson has spoken in the most af- 
fectionate and appreciative way: 

“The pride of the institution of William and Mary is Mr. 
Wythe, one of the Chancellors of the State and a professor of 
law in the College; he is one of the greatest men of the age, 
having held without competition the first place at the bar of 
our general Court for 25 years and always distinguished by 
most spotless virtue. He gives lectures regularly and holds 
moot courts and parliaments wherein he presides and the young 
men debate regularly in law and legislation learning the rule of 
parliamentary proceeding and acquire the habit of public 
speaking. 

“The tragedy of his death January 8, 1806, must be alluded 
to though it were well that it might be overlooked. He was 
poisoned by a great nephew in whose behalf he had made his 
will devising him the greater part of his estate. The old Chan- 
cellor lived long enough to revoke the will and disinherit the 
ungrateful and guilty kinsman who was discovered after his 
death to have committed forgery of his great uncle’s name and 
attempted to avoid detection by the additional crime already 
referred to. 

“The great County of Wythe, which has so recently furnished 
the Chief executive of the Commonwealth, was named after the 
patriot whom I have herein described.” 

At the end of his will was written by the great Virginian: 


“Good Lord most merciful, let penitence 
Sincere to me restore lost innocence; 
In wrath my grievous sins remember not; 
My recent faults out of thy record blot 
That, after death’s sleep, when I shall wake 
Of pure beatitude I may partake. 


GEORGE WyTHE (Seal).” 


At a great dinner presided over by Colonel Linn Banks, 
Speaker of the House of Delegates, aided by William H. Fitz- 
hugh of the Senate as vice president, given in Richmond in 1822 
to Henry Clay and George M. Bibb of Kentucky, who were there 
upon matters of state, among the twenty-one toasts drunk, the 
last but one was offered by Mr. Jos. C. Cabell: 

“The memory of George Wythe—the patron of genius, and 
the friend of youth!” 
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description of, 151-154; text of, 
152-154; and the Constitution, 
155; and the convention of 1775- 
1776, 168; and the Virginia con- 
stitution, 170; eighteenth article 
of, 176 

Bland, Richard, and Virginia con- 
vention of 1774, 247; and the 
first Continental Congress, 250 

Blathwayt, William, and the prov- 


ince charter of Massachusetts, 
202-203 

Body of Liberties, Massachusetts, 
origin of, 195; description of, 


195-196; extracts from, 195, 196 

Boston Tea Party, 244 

Braddock’s defeat, as a factor in 
uniting the colonies, 239 

Brown, Alexander, quoted on pro- 
tests of Virginia settlers, 158 

Bryce, Lord, quoted on the Federal 
judiciary, 37; on comparison of 
British constitution with ours, 41; 
on relation of Magna Carta to 
our constitution, 101; on the 
American Constitution, 204; on 
the province charter of Massa- 
chusetts, 204; on liberty, 299; on 
working of United States Con- 
stitution, 285 

Burgesses, under Virginia Magna 
Carta, 159 

Burke, Edmund, quoted on six capi- 
tal sources of “a fierce spirit of 
liberty,” 12; speech of, in House 
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of Commons, 245; and addresses 
of the New York Assembly, 253 


Cassius, law of, 71 

Celts, as a member of Aryan family, 
49, 50 

Centuries, Roman, 70 

Channing, quoted, on the trials of 
the Pilgrims during the first 
winter at Plymouth, 188-189; on 
William Blathwayt, 202-203 

Charles I, Parliament under, 135- 
144 

Charter of London, 6; of Maryland, 
89; of Virginia, 97-98, 157, 158, 
163; of Massachusetts, 196, 199, 
200, 201, 212-205, 246 

Charters, of early English towns, 6; 
of English guilds, 7-8; of English 
Trading Companies, 7-8, 10; of 
the American colonies, 10-12; of 
Norman kings, 87; of the London 
company, 234 

City-republics, of Italy, 74, 75 

City-State, of the Greeks, 52-64 

Civil liberty, views of William 
Graham Sumner on, 84; in France, 
84, 85; preservation of, 86 

Clay, Henry, and George Wythe, 
385 

Coke, Sir Edward, and the Virginia 
charter, 97-98; quoted on King 
James and the case of the Prohibi- 
tions del Roy, 131; influence of, 
on American government, 182; 
importance of, in struggle for 
English liberties, 182-183 

Colleges represented by delegates to 
the Constitutional Convention, 
270 

Comitia Centuriata, 70 

Comitia Curiata, 69 

Comitia Tributa, 71 

Commons, House of, meaning of 
name of, 113; act fixing qualifica- 
tions of electors of members of, 
116 

Compact, Mayflower, origin and 
drafting of, 187; text of, 187-188 

Compromise of the Constitutional 
Convention, the Great, 290-295; 
concerning slave representation, 
295; concerning slave trade, 295- 
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297; concerning the President, 
297 


Connecticut, and ratification, 31, 


313, 316, 317; and the Constitu- 
tional Convention, 270, 281, 294, 
296, 297 


Connecticut Compromise. See Com- 


promise, the Great 


Constitution, English, birth of, 86; 


building up of, before the Norman 
Conquest, 87; classification of, 
105; importance of, to us, 106; 
and the Revolution, 106; first 
recognition of principle of, 114; 
and acts of Henry VII, 120-123; 
and acts of Henry VIII, 123-126; 
and acts of Elizabeth, 126; under 
the Stuarts, 131-155; four funda- 
mental principles of, 132-133 


Constitution, Federal, summary of 


acts leading to framing of, 15-17; 
problems arising after framing of, 
17-19, 27-45; framing of, 19-23; 
adoption of, 23, 30; unpopularity 
of, with the people at first, 27; 
and interstate commerce clause, 
29; opposition to, by members of 
Continental Congress, 29; efforts 
of Pennsylvania to ratify before 
its adoption, 31; amendments to, 
38, 39; and Bill of Rights, 155; 
influence of Massachusetts state 
constitution on, 176; and modi- 
fied plan of John Adams, 214; 
and failure of Articles of Con- 
federation, 265; building of, 279- 
282; signing of, 283; influence of, 
on other governments, 284; critical 
periods of, 288, 299; and the gov- 
ernment of the States, 301-304, 
315; fifth article of, 303, 320; 
seventh article of, 303; resolution 
of, on Sept. 17, 1787, 316; modi- 
fication of, 320; a compromise, 
329; accomplishments of, 330; 
present condition of, 335; factors 
which tend to keep it alive, 338; 
ignorance of, among present-day 
citizens, 339-340; defects of, 340— 
341; Supreme Court and, 340- 
341; dangers of disintegration of, 
342-344; necessity for preserva- 
tion of, 348-349; and slavery, 358; 


and the Civil War, 358-360; and 
John Marshall’s great work, 372- 
374; ratification of, see Ratifica- 
tion, also each State and rati- 
fication 

Constitution, Massachusetts, 176; 
20br 215.6216. 217, 218," 221.6722, 
224 

Constitution, Virginia, first, 169; 
present, 169 

Constitutional Convention of 1787, 
type of men attending, 19-21, 30, 
75-76; influence of interstate con- 
ference at Annapolis on, 268; re- 
sponse of states to invitation to 
attend, 269; organization of, 272; 
Committee on Rules for, 273; 
hours of meeting of, 273; vote 
of, on election of members to first 
branch of legislature, 281; com- 
promise of, concerning adjustment 
of representation, 290-295; com- 
promises of, concerning slave 
representation and slave trade, 
295-297; compromise of, concern- 
ing the President, 297; efforts of, 
to prevent repetition of European 
history in this country, 352; para- 
mount aim of, 357 

Constitutional Convention of 1909, 
272-273 

Constitutional law, beginnings of 
literature of, 210-212 

Constitutions, influence of, in gen- 
eral, 179 

Constitutions, State, nature of, in 
general, 105; relation of Massa- 
chusetts Constitution to, 176; 
effect of resolution of Second Con- 
tinental Congress in May, 1776, 
on, 261; nature of early, 262; and 
the Federal Constitution, 353 

Consul, Roman, 64, 71 

Continental Army, origin of term 
of, 250; first organization of, 254 

Continental Congress, First, and the 
Declaration of Resolves, 15; meet- 
ing of, 247; instructions to dele- 
gates to, 247; nature of, 248; 
government set up by, 248; origin 
of name of, 250; and the Suffolk 
Resolves, 251; Declaration of 
Rights of, 251; and articles of 


390 


Association, 252; and petition to 
the king, 252; adjournment of, 
253 

Continental Congress, Second, and 
delegates to Constitutional Con- 
vention, 21; transmissal of Con- 
stitution to, 23, 30; and finances 
during the Revolution, 28-29; 
opposition of members of, to Con- 
stitution, 30; and Pennsylvania 
legislature, 30; provision of, for 
election of President, 35; and 
power to declare independence, 
168; meeting of, 253; and the 
New York Assembly, 253; instruc- 
tion of representatives to, 253; 
and provisions for defence of the 
colonies, 254-255; and the adop- 
tion of a national flag, 255; and 
methods of financing, 255; and 
the establishment of a national 
system of post-offices, 255; duties 
and labors of, 255-256; and per- 
sonnel after 1777, 256; and Dec- 
laration of Independence, 257-260; 
resolution of, anticipating the 
Declaration of Independence, 261 

Convention, Constitutional. See 
Constitutional Convention 

Convention of March 12, 1651, in 
Virginia, 164-165 

Convention of 1775-1776, assem- 
bling of, 166; resolutions of, 166— 
167; and the Bill of Rights, 167- 
168; and the seal of Virginia, 
168-169 

Convention Parliament, 147 

Council of the Areopagus, 58 

Council of Athens, 60 

Council under Virginia 
Carta, 159 

Cromwell, and government of Eng- 
land, 144-145 

Crown domain, lands west of Alle- 
ghanies held as, a factor in unit- 
ing the colonies against England, 
242 


Magna 


Declaration and Bill of Rights of 
1689. See Bill of Rights, Eng- 
lish 

Declaration for the Liberty of Con- 
science, 147 
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Declaration of Independence, sum- 
mary of acts leading to, 13-15; 
proclaiming of, in Boston, 222; 
ratification of, 258; reaction to, 
by the people, 259; nature of, 
259-260; conditions of local gov- 
ernment immediately following, 
261; and Second Continental 
Congress, 257; text of original 
resolution concerning, 257; com- 
mittee on, 257; writing of, 257; 
and voting on by States, 257-258; 
signing of, 258 

Declaration of Indulgence, 147 

Declaration of Rights, as a fore- 
runner of Declaration of Inde- 
pendence, 251. See also Bill of 
Rights 

Declaration of Rights, Virginia, 101 

Declaration on Taking Arms, 254 

Delaware, and ratification, 31, 313, 
316, 317; and the Constitutional 
Convention, 270, 281, 294, 297 

Delegates to Constitutional Conven- 
tion, character of, 19-21, 30, 75- 
76; number of, 270; age of, 270, 
271, 272; colleges represented by, 
270; professions of, 270-271; ex- 
perience of, with state constitu- 
tions, 273; names and reasons of, 
who refused signatures, 307, 309 

De Montfort, Simon, influence of, on 
the growth of the Parliamentary 
idea, 110-111 

De Tocqueville, quoted on the Con- 
stitution, 3 

Dickenson, John, influence of Eng- 
lish lawmakers on, 13 

Dictator, Roman, 71 

Dulany, John, influence of English 
lawmakers on, 13; quoted on taxa- 
tion, 14 


Ecclesia. See Assembly, Athenian 

Edward I, influence of, on the de- 
velopment of modern Parliament, 
111-114 

Edward the Confessor, laws of, 87 

Elizabeth, Queen, and constitutional 
government, 125-126; Parliament 
‘under, 126-127 

Ellsworth, Oliver, move of, in Con- 
stitutional Convention, 279, 292 
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Emerson, Ralph Waldo, quoted from 
“Uses of Great Men,” 179-180 
Essex County convention, 223-224 

Essex Result, 223 


Family, the, origin and_ develop- 
ment of, 67, 68, 69 

Federalists. See Republican party 

Feudalism, in England, 96 

Fisheries, New England, and Eng- 
lish laws of trade, 200-201 

Fiske, John, quoted, on centralized 
government in the Roman Em- 
pire, 77; on dangers of centralized 
government in the United States, 
78; on political genius of Amer- 
ican people, 249 

Foreigners, importance of educating, 
to understand constitutional form 
of government, 40, 45 

Fortescue, Sir John, quoted on con- 
stitutional rights and the powers 
of a king, 121 

Fowler, Warde, quoted on City- 
States of the Greeks and Romans, 
52-55 

Franklin, Benjamin, 13, 17; and 
Declaration of Independence, 257; 
appeal of, in Constitutional Con- 
vention, 281 

Freeman, Edward A., quoted, on the 
Aryan race, 48-51; on the head 
officer of the Achaian League, 64; 
on self-government of local di- 
visions, 86 

French, the, a factor in uniting the 
colonies, 237—240 

French and Indian Wars, 238 


Gates, Sir Thomas, and the first Vir- 
ginia charter, 151 

General Assembly of Virginia, 159- 
166; first session of, 159; enact- 
ments of, 159-163; session of 1623 
of, 161; appeal for saving, 171- 
174 

General Court of Massachusetts, 192, 
193, 194, 195 

General Warrants, case of, in Vir- 
ginia court history, 99 

George III, and factors which caused 
him to lose American colonies, 
241; action of, in proclaiming 


lands west of Alleghanies a crown 
domain a factor in uniting the 
colonies, 242 

Georgia, and ratification, 31, 313, 
316, 317, 319; and the Consti- 
tutional Convention, 270, 281, 294, 
296, 297 

Gerry, Elbridge, and refusal to sign 
Constitution, 312-314 

Gladstone, William E., quoted on 
Constitution, 3 

Government, centralized, in Roman 
Empire, 77; dangers of, in United 
States, 77, 92; disadvantages of, 
as opposed to local government, 


Grand Remonstrance, 143 

Great Council at Westminster in 
1254, 109 

Greece, Ancient, entrance of Hellenes 
into, 51; dialects in, 51; political 
organization of, 52-65; jury sys- 
tem in, 61 

Greeks, Ancient, influence of, on 
present generations, 48; relation of, 
to Aryan race, 48; distribution of, 
51-52 

Guilds, and self-government, 7-8 


Habeas Corpus Act, 85, 97, 99, 106 

Hallam, quoted on problems of con- 
stitutional government in time 
of Henry VII, 120-121 

Hamilton, Alexander, and the Zenger 
case, 209; speech of, against Vir- 
ginia Plan and New Jersey Plan, 
277-278; work of, in New York 
for the Constitution, 323; and the 
“Federalist,” 327 

Hampden, John, case of, 142 

Hancock, John, and _ Provincial 
Congresses of 1775-1776, 221 

Harrison, Benjamin, letter to, from 
Washington, quoted, 16; and Vir- 
ginia convention of 1774, 247; 
and the first Continental Congress, 
250 

Harvey, governorship of, in Vir- 
ginia, 163-164 

Hellenes, relation of, to Ancient 
Greece, 51 

Henry, Patrick, 13, 34; and Virginia 
convention of 1774, 247; and the 
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first Continental Congress, 250; 
and the Parsons case, 211; descrip- 
tion and work of, 324 

Henry III, Parliament under, 109- 
111 

Henry VI, Parliament under, 116 

Henry VII, Parliament under, 119- 
123; influence of, on rights of the 
people and constitutional govern- 
ment, 120-123 

Henry VIII, Parliament under, 123- 
126 

High Commission, Court of, 128 

Holdsworth, Dr. W. S., quoted on 
influence of Lord Coke on the 
development of English law, 183 

House of Commons, beginnings of, 6 


Indians, a factor in uniting the colo- 
nies, 237-240 


James I, Parliament under, 133, 134 

James II, Parliament under, 145- 
147 

Jamestown, and first representative 
assembly of America, 159; settle- 
ment of, 235 

Jefferson, Thomas, 13, 33; and edu- 
cation of the people to perform 
their governmental duties, 45; and 
Declaration of Independence, 257; 
quoted on achievement of Virginia 
Assembly, 268; quoted on Chan- 
cellor Wythe, 386 

John, King. See King John 

Judiciary, struggle over independence 
of, 209 


King, Rufus, speech of, in Conti- 
nental Congress, 279 

King George’s War, 238 

King John, Parliament under, 108 

King William’s War, 238 


Lancastrians, the, Parliament under, 
115 

Lee, Francis Lightfoot, and the first 
Continental Congress, 250 

Lee, Henry, Washington’s remark to, 
in regard to governmental prob- 
lems, 16 

Lee, Richard Henry, and views of 
Montesquieu, 18; and Virginia 
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convention of 1774, 247; and the 
first Continental Congress, 250; 
and the Declaration of Inde- 
pendence, 257 
Lettre de Cachet, 85 
Lighthorse Harry Lee. 
Henry 


See - Lee, 


Macaulay, Lord, prophecy of, in re- 
gard to test of American institu- 
tions, 229 

Madison, James, and the Virginia 
convention, 34; quoted on his 
reason for voluntarily reporting 
the Constitutional Convention, 76; 
report of, on Hamilton’s speech, 
278 n.; speech of, on New Jersey 
Plan, 279, 292; quoted on Ran- 
dolph’s refusal to sign Constitu- 
tion, 309; quoted on Gerry’s re- 
fusal to sign. Constitution, 313; 
and the Virginia conference, 323 

Mad Parliament, 110 

Magna Carta, and self-government 
of towns, 6; as an inspiration to 
the American colonists, 9; rights 
enumerated by, 87; in the British 
Museum, 95; date of signing, 97; 
effect of, on our laws and con- 
stitutions, 97, 102-103; introduc- 
tion of, to American continent, 97; 
cited in legal cases in Virginia 
history, 98-101; importance of, to- 
day, 103; Articles 12, 14, 39, and 
40 of, 132 

Marshall, Chief Justice John, and 
the Virginia convention, 34; and 
the decision of the Supreme Court 
in declaring an act unconstitu- 
tional, 44; importance of, in es- 
tablishing a foothold for the Con- 
stitution, 354, 360; birth and 
ancestry of, 361; education of, 
361; as a soldier, 363-365; age of, 
when Convention of ’87 met, 365 : 
and the Virginia State Conven- 
tion, 365, 366; earlier public serv- 
ices of, 367-368; private and 
social virtues of, 368-371; appoint- 
ment of, as Chief Justice, 369; 
and the question of slavery, 371- 
372; supreme work of, 372-374; 
development of political opinion 
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of, 373-374; death of, 374; in- 
fluence of George Wythe on, 379 

Martin, Luther, speech of, in Con- 
tinental Congress, 280 

Maryland, delegates from, to Con- 
tinental Congress, 247; and the 
Constitutional Convention, 270, 
281, 294, 297; and ratification, 
S1S,eo16, 2317 

Mason, George, and Bill of Rights, 
151, 154, 155, 168, 169; speech 
of, in Continental Congress, 279; 
and refusal to sign Constitution, 
310-311; work of, in Constitu- 
tional Convention, 324-325; and 
the Bill of Rights, 326 

Massachusetts, ratification of Fed- 
eral Constitution by, 31, 226-229, 
BOSMESUSMmESLOWe GLO nolo, moat 
charter of, 196, 199, 200, 201, 202, 
203; slow recognition of prin- 
ciples of common law in, 197-198; 
and the formation of the New 
England Confederation, 198; and 
governorship of Sir Edmund An- 
dros, 201-202; province charter of, 
201-205; witchcraft in, 205-206; 
business development of, in colo- 
nial times, 206-207; development 
of “Yankee race” in, 207; scarcity 
of trained lawyers during early 
eighteenth century in, 207-208; 
development of the bar in, 208; 
constitution of, and Thomas Allen, 
217-220; Provincial Congresses of 
1775-1776 in, 221; government of, 
prior to 1789, 175-231; constitu- 
tion of, 176, 197; importance of 
history of, in study of govern- 
ment, 177; social conditions in, 
prior to the eighteenth century, 
180-181; development of General 
Court in, 191-193; colonial sys- 
tem of courts in, 194; connection 
of religion with government in, 
during colonial times, 195; origin 
and development of “Body of Lib- 
erties” in, 195-196; and the Con- 
stitutional Convention, 270, 281, 
294, 297 

Massachusetts Bay colony, factors 
leading to establishment of, 190; 
theocracy in, 191 


Meigs, William M., cited as to rela- 
tion of judiciary to the Consti- 
tution, 42 

Model Parliament, 111, 112 

Montesquieu, influence of work of, 
on public men of eighteenth cen- 
tury, 17; quoted on law forbidding 
Roman senators from acting as 
judges, 72-73; quoted on Roman 
provincial rulers, 73 

Morison, Samuel, quoted, on history 
of Massachusetts, 175-176; on the 
fishing trade in the New England 
colonies, 200; on business develop- 
ment of Massachusetts in colonial 
times, 206-207 

Morris, Gouverneur, speech of, urg- 
ing mutual concessions, in Con- 
stitutional Convention, 281-282; 
opinion of, on effectiveness of the 
Constitution, 283 

Mt. Vernon conference, 16-17 


Navigation Act, 241-242 

New England Confederation, 198 

New Hampshire, and the Constitu- 
tional Convention, 270, 297; and 
ratification, 313, 316, 318, 319, 321, 
329.8378 

New Jersey, and ratification, 31, 313, 
316, 317; and the Constitutional 
Convention, 270, 281, 294, 297 

New Jersey Plan, presentation of, 
275; provisions of, 275-276; pro- 
vision of, concerning division of 
state lands, 276; and Paterson’s 
speech, 276 

New York, and the Constitutional 
Convention, 269, 270, 281, 287; 
and ratification, 306, 309, 313, 318, 
319, 321, 322, 323, 326, 328 

New York, Provincial, Congress of, 
and the Declaration of Inde- 
pendence, 257-258 

New York Assembly, and second 
Continental Congress, 253 

North, the, and early doctrine of 
slavery, 371 

North Carolina, and the Constitu- 
tional Convention, 270, 281, 294, 
297; and ratification, 306, 313, 
316, 319, 322, 328 
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Otis, James, influence of English 
lawmakers on, 13; speech of, in 
1761, 99-100; and Writes of As- 
sistance, 210-212; committee work 
of, 212; and platform of American 
independence, 212-213 

Ouster law, earliest example of, 160 


Palfrey, cited on Writs of Assistance, 
100 

Parker, Isaac, quoted on Massa- 
chusetts convention for ratification 
of Federal Constitution, 227 

Parliament, English, acts of, 106; 
importance of, to us, 106; begin- 
nings of, 108; county representa- 
tion in, 108, 109; history and 
growth of, 108-130; under King 
John, 108; under Henry III, 109- 
111; under Edward I, 111-115; 
under the Plantagenets, 115; under 
the lLancastrians, 115; under 
Richard III, 115; under Henry 
VI, 116; under Henry VII, 119- 
123; under Henry VIII, 123-126; 
under Elizabeth, 126-127; under 
the Tudors as a whole, 127-130; 
under the Stuarts, 131-151; under 
James I, 133, 134; under Charles 
I, 135-144; under James II, 145- 
147 

Parliament of Paris, 88 

Parsons, Theophilus, and the Massa- 
chusetts constitution, 217; author 
of the “Essex Result,” 222-223 

Patricians, political rights of, 69 

Pendleton, Chancellor Edmund, and 
the Virginia convention, 34, 247 

Pennsylvania, and ratification, 31, 
313, 316, 317, 319; and the Con- 
stitutional Convention, 270, 281, 
289, 294 

Petition of Right of 1628, 97, 106, 
132, 137-141 

Phipps, Sir William, governorship 
of Massachusetts under, 205-206 

Pilgrims, and civil government, 181— 
182; reason for establishing them- 
selves in America, 184-185; fi- 
nancing of expedition of, 185-186; 
communistic government of, 186, 
189; trials of, during first winter 
in Plymouth, 188-189 
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Pinckney, Charles, modified plan 
proposed by, at Constitutional 
Convention, 276; speech of, in 


reply to Hamilton, 280 
Plantagenets, the, Parliament under, 
115 
Plebeians, political rights of, 70 
Polis. See City-State 
Pollard, A. F., quoted on growth of 
parliamentary idea, 108 
Populus Romanus, 70 


Pretors, 71 

Preamble to the Constitution, 302, 
303, 305 

President, problems of Constitu- 


tional Convention regarding, 297- 
298 

Prohibition, and principles of Magna 
Carta, 102 

Provisions of Oxford, 110 

Puritanism, meaning of, 184; and 
economic conditions in England, 
185 

Puritans, and civil government, 181— 
182; meaning of term, 183 


Queen Anne’s War, 238 
Queen Elizabeth. See 
Queen 


Elizabeth, 


Randolph, Edmund, and refusal to 
sign Constitution, 309-310, 323 
Randolph, Peyton, and Virginia con- 
vention of 1774, 247; and the 
first Continental Congress, 247, 
250; and second Continental Con- 

gress, 253 

Ratification, of the Federal Con- 
stitution, 23, 31-36, 37; and the 
articles of amendment, 38; and 
the seventh article, 303; dates of, 
306, 317, 322, 328; fight for, 307— 
330; nature of States’ objections 
to, 321; by States, see separate 
States 

Ratification of the Declaration of 
Independence, 258 

Representative government, defined, 
in relation to extremes of gov- 
ernment, 109-110 

Republican party, and the Union, 
371 
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Spe ann effect of, in Virginia, 

16 

Revere, Paul, journey of, to Phila- 
delphia with copy of Suffolk Re- 
solves, 251 

Rhode Island, and the Constitu- 
tional Convention, 269, 288; and 
ratification, 306, 307, 322, 328 

Richard III, Parliament under, 115 

Roman Empire, government of, 73, 
74; fall of, 74 

Romans, relation of, to Aryan race, 
49, 69 

Rome, founding of, 69; early tribes 
of, 69; government of, 69-74 

Royal Proclamation, 128 

Russia, Pilgrim experiment in, 190 


Sandys, Sir Edwin, and the sec- 
ond Virginia charter, 158; and the 
Mayflower Compact, 187 

Self-government, local, in England, 
86-87; application of, in American 
colonies, 89; advantages of, as 
opposed to centralized govern- 
ment, 90; in early Virginia settle- 
ments, 158 

Senate, Roman, 70, 72-73, 80 

Senate, United States, influence of 
Roman Senate on, 80 

Separatists, 184 

Servius Tullius, and organization of 
Roman citizens, 70 

Seven Bishops’ Case, 146, 147 

Shay’s Rebellion, 278-279 

Sherman, Roger, and Declaration of 
Independence, 257; and modified 
plan proposed at Constitutional 
Convention, 276 

Shire, English, relation of, to Amer- 
ican colony, 236 

Slave representation, 295 

Slavery, in Massachusetts, 225; and 
the Constitution, 358-360; and 
Virginia’s loyalty to the British 
crown, 362; connection of, with 
opposition to Federal government, 
370-372 

Slave trade and navigation, 295-297 

Slavs, as a member of the Aryan 
family, 49 

Smith, Colonel Jonathan, speech of, 
in debate for ratification of Fed- 


eral Constitution in Massachusetts, 
227-228 

Smith, Melancthon, and opposition 
to the Constitution, 327 

Solon, laws of, 60 

South, the, and early doctrine of 
slavery, 371 

South Carolina, and the Constitu- 
tional Convention, 270, 281, 294, 
296, 297; and ratification, 313, 316, 
BUS eolOmo 2. 

Soviet Government, opposed to con- 
stitutional government, 39 

Spaight, Richard Dobbs, and the 
doctrine of Marbury v. Madison, 
19 

Spotswood, and the writ of habeas 
corpus in Virginia, 99 

Stamp Act, 243 

Stamp Act Congress, 15 

Star Chamber, Court of, 123 

State, the, defined, 52-56; impor- 
tance of, in relation to United 
States government, 92, 93; consti- 
tution of, 105 

State laws, conflicting with Consti- 
tution, 43 

State Rights party, and the Union, 
371 

States, comparative sizes and popu- 
lations of, in 1787, 269; and early 
doctrine of slavery, 371-372; re- 
lation of, to Constitution, 302- 
304, 315, 330; ratification of Con- 
stitution by, 307-330 

Stuarts, the Parliament under, 131- 
151 

Suffolk Resolves, 250-251 

Sumner, William Graham, quoted, 
on civil liberty, 84; on colonial 
history, 178; on social conditions 
in colonial America prior to the 
eighteenth century, 180 

Supreme Court, first decision of, in 
declaring an act unconstitutional, 
43-44 


Tariff laws, and the States, 29 

Teutons, relation of, to Aryan race, 
49, 50 

Theocracy in Massachusetts, 201, 206 
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